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COMMENTS ON THE LATE ENGLISH DECIS- 
IONS, TO THE EFFECT THAT THE INCITE- 
MENT TO A BREACH OF A CONTRACT IS 
ACTIONABLE IF IT IS DONE KNOWINGLY 
WITHOUT SUFFICIENT JUSTIFICATION. 


In regard toa rule of law laid down by the 
house of lords in South Wales Miner’s 
Federation v. Glamorgan Coal Co., which is 
said to harden the rule of law which makes it 
dangerous for a third party to incite to a 
breach of a contract, much criticism is in- 
dulged in by some American law journals. 
The rule laid down is expressed as follows: 
‘*Theincitement to a breach of a contract 
is actionable if it is done maliciously, or it is 
actionable if done without sufficient justifica- 
tion.’’ Itis apparent that the latter statement 
of the rule is the more correct. ‘‘A violation of 
a legal right,’’ said Lord Macnaghten in Quinn 
v. Leatham, 50 W. R. 139 (1901 A. C., p. 
510), ‘‘committed knowingly, is a cause of 
action, and it is a violation of a right, to in- 
terfere with contractual relations recognized 
by law, if there be no justification for the 
interference.’’ The criticism indulged in by 
the American law journals is that,such rules of 
law make the question one of intention, there- 
fore one which has no reference to mere 
breaches of private rights; that the question 
of intention is oae relating to criminal law and 
not to an action for the violation of legal 
rights. 

We have heard this same argument 
presented with regard to contracts, where 
the question was whether there was such a 
breack as to amount to a total failure. It 
would be a curious kind of justice, for in- 
stance, which would hold a manto the same 
degree of responsibility for the breach of 
a contract, through no intention to break it 
on his part, as where there has been a 
deliberate intention manifest to break it. The 
criterion as to whether one party may 
regard the acts of another as amounting to 
a breach of contract, is purely a question of in- 
tention. If A enters into a contract with B 
by which A is to pay for certain goods to be 
delivered in installments by B, each install- 
ment to be paid for upon delivery, and there 





is a failure on A’s part to pay for one install- 
ment, that would not give B the right to re- 
fuse to deliver such installments as were yet 
for delivery. It would give him the right to 
sue for the sum due on that particular install- 
ment. Yet how different the case would be 
if A had not only failed to pay for one of the 
installments upon delivery, but had expressed 
his intention not to pay for any other install- 
ments upon delivery, which was contracted 
for. The question of intention in such a case 
is as great a matter, from a legal standpoint, 
as when a man kills another by accident or 
by deliberate intention, and when, in the 
above case, the English court holds that a 
violation of a legal right, knowingly, or to 
put it in other words, the violation of a legal 
right intentionally, is a cause of action, it is 
merely to be consistent with the decisions of 
the English courts in regard to the difference 
between a breach of a contract intentionally 
and one which is notintentional. It was said 
in Freeth v. Burr, L. R.9, A. C. 208: 
‘*The cases of this sort where the question is 
whether one of the parties is set free by the 
action of the other, the real matter for con- 
sideration is whether the acts and conduct of 
the one do or do not amount toan intimation 
of an intention to abandon and altogether re- 
fuse performance of the contract.’’ Following 
this decision was that of Mersy Steel & Iron 
Co. v. Naylor, L. R. 9 Q. B. Div., reaffirm- 
ing the doctrine of Freeth v. Burr. This was 
followed in the United States by Norrington 
v. Wright, 6 Sup. Ct. Rep. 18. In vol. 
2, Benjamin on Sales, sec. 908 (Corbin’s 
Ed.), the author says: ‘‘The rule is firmly 
established whether the acts and conduct of 
one party evince an intention to abandon and 
no longer be bound by the terms of a con- 
tract. This rule was firmly established in 
Mersy Steel & Iron Co. v. Naylor, supra, 
and it is submitted that this decision must be 
taken to settle the law is no longer doubted 
in this country.’’ ‘This shows conclusively 
that the question of intention is not confined 
to criminal law. 

There is one thing certain—our laws must 
advance to meet the changing conditions. 
Everyone knows that confidence is the soul 
of business. When confidence is lost panics 
are found. In this day of unions of labor, 
and combinations of capital, it is of vital im- 
portance that the contracts of either shall be 
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faithfully complied with. This has come to 
be a matter of great public concern where the 
lives and fortunes of many of our citizens are 
at stake. Witness the strike in Chicago. 
The teamsters employed by the express com- 
panies had entered into an agreement with 
the express companies not to engage in any 
sympathic strikes. The teamsters of the ex- 
press companies were persuaded to go ont on 
a sympathetic strike. Had these teamsters 
lived up to their contract and refused to listen 
to a proposition which impelled them to go 
out to aid their fellow strikers, the strike 
would have long since been settled and mil- 
lions of dollars would have been saved to the 
parties concerned. Not only this but many 
lives would have been saved. 


Had such a law been as clearly established 
in our courts as it is in England, it is doubt 
ful, if after making such a contract as was 
made by the union teamsters with the 
press companies, that those companies would 
have been interfered with. The labor unions 
are growing more and more to recognize that 
they get much more sympathy with the pub- 
lic, when they show themselves willing to 
abide by the law. Nolawyer who had any re- 
gard for his standing in a community would 
deliberately advise a labor union to ask its 
members, who had entered into a solemn 
compact with a company not to goout on 
sympathetic strikes, to break that compact, 
if the law had provided a means of proce- 


ex- 


dure by which such persons might be 
penalized. 
There are cases where the advice to break 


contracts has not contained the element of a 
willful intent to injure either party and yet 
an injury result which would be actionable. 
Such a case was the one under discussion in 
the principal case. ‘The Miners’ Federation 
had induced the miners to stop work on certain 
days in violation of existing contracts. This 
action was taken, not in hostility to the 
masters, but with the intention of benefiting 
the workmen by restricting the output, and 
so preventing a fall of prices and a lowering of 
wages. Take another case to compare with this : 
A is a large manufacturer. 6B another and a 
rival in business. A induces C a labor union 
to call a strike by the employees of B in order 
to cripple B’s business. Who would say that 
the question of intent as between those two 





cases would have no influence 
penalty. 

The law does not hold « man to the same 
responsibility for the unconscious deeds of 
the body, as it does for the malicious inten- 
tions of the heart and this is as true of civil 
conduet as it is in criminal conduct, and in 
a legal proceeding which might grow out of 
the conditions above mentioned, the question 
of the intention would influence the measure 
of damages. 

The interference of third parties inciting a 
party or parties to a breach of a contract has 
become one wherein public policy demands 
rules of law to be established, to provide for 
many classes of cases, and the liability ofa 
party or parties would be largely measured 
by the ¢ntention with which the act was done. 
‘Thus the law, which is made to punish the 
wickedness of the heart, not the unconscious 
deeds of the body, goes up to the fountain of 
human agency and arraigns the lurking mis- 
chief of the soul, dragging it to the light by 
the evidence of open acts.*’ Erskinin Crown 
v. Lord George Gordon. Why this same rule 
does not apply, or, should not be made the 
criterion in an attempt by third parties, to in- 
cite one of the parties to a contract toa 
breach of it, is beyoud our comprehension. 

This makes it a question of fact for a jury, 
just as the intention not to’be bound further 
b¥ the terms of any contract is a question of 
fact for a jury, or a c.iminal intent is a ques- 
tien of fact fora jury. We cannot see any 
ground for criticism of the English rules 
above mentioned. We do see good reasons 
for the establishment of such rules in our own 
country. The English thoroughness has been 
a constant source of light to our judges in 
declaring our American laws of contract and 
of tort. 


upon the 


NOTES OF LMPORTANT DECISIONS. 


LANDLORD AND TENANT—LIABILITY OF LAND- 
LORD FOR INJURIES TO STRANGERS FROM DE- 
FECTIVE CONDITION OF PREMISES.—It seems that 
proposition must be occasionally reiterated in 
order to convince the mass of the people and even 
some lawyers that a landlord is not liable to a 
stranger for defects in leased premises. ‘The 
most recent case on this proposition is that of 
Mayer v. Schrumpf (Mo.), 85S. W. Rep. 915. In 
that case, plaintiff wasinjured by the giving way 
ofa board in the floor of the store of defendant's 
tenant. When the premises were let, the floor 
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was decayed andinsecure. Subsequently a falling 
weight made a hole in the floor, and the tenant, 
in attempting to remedy the defect, nailed an in- 
sufficient buard over the hole, and it was this 
board that gave way with plaintiff. The court 
held. that the proximate cause of plaintiff’s injury 
was not the originally worn condition of the floor, 
but the tenant’s negligence in making repairs. 
The court in its opinion expressed the rule of 
law applicable to such cases as follows: 

‘*Plaintiff, in her testimony, stated: ‘I noticed 
it [thefloor] was very thin, and thata board had 
been nailed over, which I had stepped on, and 
the board went through with me.’ The tenant, 
Pilgrim, testified on plaintiff's behalf that the 
hole in the floor over which the board had been 
nailed was made by the falling of a box froma 
flour platform, which occurred but a short time 
before the accident, and that he had attempted to 
repair the damage by having a board nailed over 
the hole. It is apparent from plaintiff’s evidence 
there was no causal connection between the worn 
condition of the floor, if it existed at the time 
of the demise, and plaintiff's injury. ‘The proxi- 
mate cause was the negligent act of the tenant in 
repairing the damage resulting from an accident, 
and not from ordinary use. As between him 
and the Jandlord, the tenant was bound 
repairs: and asto a stranger injured upon the 
premises the landlord was not liable for the negli- 
gence of the tenant. As stated by this court in 
Gilliland v. Ry. Co., 19 Mo. App. 416: ‘Ordi- 
narily, the riile is that the landlord is answerable 
for injuries resulting from his own negligence, 
and not for those resulting from that of the tenant. 
In such case the tenant alone is responsible.’ 
Mancuso v. Kansas City,74 Mo. App. 143; Ward 
vy. Fagan, 101 Mo. 672, 14S. W. Rep. 738, 10 L. R. 
A. 147, 20 Am. St. Rep. 650; Eyre vy. Jordon, 111 
Mo. 424,195. W. Rep. 1095, 33 Am. St. Rep. 543; 
Thompson on Neg!. § 1154 et. seq.; Shearman & 
Redfield on Negl. § 708 et. seq.; Taylor’s Land- 
lord & Ten. § 175. The peremptory instruction 
prayed for by defendantat the close of the evi- 
dence should have been given 

STATUTE OF FRAUDS -— CONTRACT TO Pay 
GREATER SUM IF A CERTAIN PERSON FAILs TO 
Pay A LESSER SUM IS NOT A CONTRACT TO 
ANSWER FOR THE DEFAULT OF ANOTHER.—Sup- 
pose A promises to take a piece of land on a cer- 
tain day, or in defaultof which to pay B $300. A 
defaults on date set. C, however, promizes B that 
if he will extend the time of A, in which to com- 
plete his contract, he (C) will pay B $500 in case 
A defaults at the later dateso fixed by the con- 
tract. Is C’s promise one to answer for the de- 
fault or miscarriage of another? That was the 
interesting question presented to thé Court of 
Civil Appeals of Texas in the recent case of 
Waltenbarger v. Hodges, 85 S. W. Rep. 1013, 
where the court held that such a contract did not 
constitute an greement to answer for the default 
or miscarriage of another and was therefore not 


o make. 





within the statute of frauds. The court in the 
course of an interesting opinion said : 

‘Treating the promise of appellee te pay 
appellant $500 in case R. G. Hodges failed to con- 
summate the sale agreed on between him and ap- 
pellant as a promise to pay that sum of money as 
liquidated damages—it being so treated in the 
supplemental petition demurred to—we are of 
opinion that it was not a promise to answer for 
‘the debt, default, or miscarriage of another,’ 
within the meaning of the statute of frauds. Rey. 
St. 1895, art. 2543. To bring it within that statute 
the promise must have been to answer for the 
same debt for which R. G, Hodges was liable by 
reason of his failure to consummate the sale, the 
language of the statute indicating, and the decis- 
ions construing it holding, that the promise re- 
quired to be in writing must be a collateral and 
not an original or independent one. The prom- 
ise of R. G. Hodges, both as originally made by 
him and as extended by appellee for him, was 
that if he did not take the land he would pay ap- 
pellant $300 in full satisfaction of the damages. 
The promise of appellee was that if appellant 
would extend the time and forego the sale to 
Honecker, and if R. G. Hodges did not then take 
the land, he would pay on ‘his own account’ $500 
to cover appellant’s damages. The latter promise 
created a liability for a different and greater sum 
than the former, and was not one to answer for 
the same debt or default as the former. The 
promise of appellee, so far from being condi- 
tioned on the failure of his brother to meet 
his obligation to pay $300 as liquidated dam- 
ages, seems to have been either in addition 
to or in lieu of that obligation, and was not, 
therefore, collateral to it. True, this prom- 
ise was conditioned on the failure of R. G. 
Hodges to take the land, and ina sense was a 
promise to answer for that default or miscarriage, 
but not more so than was the promise of R. G. 
Hodges himself to pay the damages agreed on 
between him and appellant. The nature and 
terms of the written contract between appellant 
and R. G. Hodges left appellant but one legal 
remedy for the failure of R. G. Hodges to become 
a purchaser of the three seetions of school land 
held by appellant, and that was to collect the 
check for $300 ‘in full payment and settlement of 
all damages." A promise to answer for default 
in the payment of this check would have been 
within the statute, but the promise to pay a 
larger sum as liquidated damages in lieu of or in 
addition to said $300 was an independent promise. 
The failure of R. G. Hodges to take the land was 
but a condition of appellee’s promise—one which 
gave appellant the right to maintain an action 
thereon—and was not ‘the default or miscar- 
riage’ referred to in the statute of frauds. No 
surety was needed for such default or miscar- 
riage, for the contract provided its own remedy 
for that. The disadvantage to appellant in ex- 
tending the time and declining a desirable offer 
for the land at the instance of appellee was a suf- 
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ficient consideration for the promise, to say 
nothing of the advantage to appellee of having 
his brother fora neighbor. The case of Gansey 
v. Orr (Mo. Sup.), 73 8. W. Rep. 477, cited by 
appellee, holding that a verbal promise of in- 
demnity, regardless of the nonliability of the 
person for whose ‘miscarriage’ it is made, is 
Within the statute of frauds, we are not inclined 
to follow. While that is announced as the rule 
of construction in Missouri, on the authority of 
Green vy. Creswell, 10 Ad. & El. 453, as the lead- 
ing case, the opinion concedes that in a majority 
of the states a different rule prevails. Fora valu- 
able collection of the authorities, see Cent. Dig. 
vol, 23, Statute of Frauds, §§ 32, 33, cited in foot- 
note. In Tighe v. Morrison (N. Y.), 22 N.E. 
Rep. 164, 5 L. R. A. 617, the New York Court of 
Appeals, after citing numerous authorities to 
support a construction there given the statute of 
frauds, used this language: ‘There are cases 
holding the opposite doctrine, the most noted of 
which are Green v. Creswell, 10 Ad. & El. 453. 
and Kingsley v. Balcome, 4 Barb. !31. The 
former, which is responsible for much of the con- 
fusion existing upon the subjeet, can no longer 
be regarded as the law in the country where it 
was decided, as will appear from the later English 
vases;’ citing several. The rule announced in 
Gansey v. Orr, supra, does not seem to have been 
sanctioned in any Texas case, but the contrary 
seems to be the rule here. Brown v. Bank, 88 
Tex. 265.31 S. W. Rep. 285, 33 L. R. A. 359; 
Muller vy. Riviere, 59 Tex. 640,46 Am. Rep. 291; 
Campbell v. Pucket, 1 Posey, Unrep. Cas. 465." 

WATERS AND WATER COURSES—WHAT ARE 
‘*COMMERCIALLY”’ NAVIGABLE STREAMS.-Where 
a stream isa public highway of commerce be- 
‘ween different states or with a port of entry it is 
a navigable stream. Thisrule is admitted but 
its application is often disputed. Thusin the 
recent case of United States v. Wishkah Boom 
Company, 130 Fed. Rep. 42, the complainant’s 
bill sought to restrain defendant from obstructing 
a navigable stream andalleged that the river was 
a navigable stream—navigable for small steam 
boats—and was the only practicable highway 
for the residents along its upper border to A, 
other markets on a certain harbor, and that it 
was used largely for floating logs and foreign 
products to market. ‘The court held that the bill 
was not demurrable for want of equity, in that 
it failed to allege facts showing an actual use of 
the river in navigation. ‘The court in an inter- 
esting opinion reviews the controlling author- 
ities on the subject as follows: 

“The appellee as did the court below, relies 
on the devision in Leovy v. United States, 177 
U.S. 621, 20 Sup. Ct. Rep. 797, 44 L. Ed. 914. In 
that case the state of Louisana, under the authority 
of the act of Congress of March 2, 1849 (chapter 
87,9 Stat. 352), and other statutes giving it full 
power te authorize the construction and main- 
tenance of levecs, drains, and other structures 








necessary and suitable to :eclaim swamp and 
overflowed lands within that state. and in the 
exercise of its police power so conferred, had 
caused to be constructed adam across Red Pass 
Crevasse—a crevasse which had been made by the 
overflow of water from the Mississippi river. The 
crevasse had been formed some time before the 
date ofthe act. At the time when it was closed 
by the dam, only the smallest craft attempted 
to pass through it. There was some evidence, 
said the court, ‘that-small lnuggers or yawls, 
chiefly used by fishermen to carry oysters to and 
from their beds, sometimes went through this 
pass; but it was not shown that passengers were 
ever carried through it, or that freight destined 
toanother state than Lousiana, or indeed, des- 
tined for any market in Lousiana, was ever—much 
less, habitually—carried through it.’ The court, 
after reviewing its prior decisions, said: ‘It is 
a safe inference from these and other cases to the 
same effect which might be cited that the term 
‘*navigable waters of the United States’’ has re- 
ference to commerce of a substantial and per- 
manent character to be conducted thereon. The 
power of Congress to regulate such waters is not 
expressly granied in the constitution, butis a 
power incidental to the express power to regulate 
commerce with foreign nations and among the 
several states and with the Indian tribes, and with 
reference to which the observation was made by 
Chief Justice Marshall that **it is not intended to 
say that these words comprehend that commerce 
which is completely internal, whith is carried 
on between man and man ina state. or between 
different parts of the same state, and which does 
not extend to or affect other states."" Gibbons v. 
Ogden, 9 Wheat. 1, 194,61. Ed. 23. While, there- 
fore. it may-not be easy fora court to define the 
size and character of a stream which would 
place it withiv the category of navigable waters 
of the United States, or to define what traflic 
shall constitute commerce among the states, 
so as to make such questions sheer matters 
of law, yet, in consiruing the legislation in- 
volved in the case before us, we may be per- 
mitted to see that it was not the intention of Con- 
gress to interfere with or prevent the exercise 
by the state of Louisiana of its power to reclaim 
swamp and overflowed lancs by regulating and 
controlling the current of small streams not used 
habitually as arteries of interstate commerce.’ 
Referring to the instructions which were given 
to the jury in the court below, the court said: 

‘If these instructions were correct. then there 
is scarcely a creek or stream in the entire country 
which is not a navigable water of the United 
States. Nearly all the streams on which a skiff 


or small lugger can float discharge them- 
selves info other streams or water flowing 
into a river which traverses more than one 


state; and the mere capacity to pass in a boat 
of any size, however small, from one stream or 
rivulet to another, the jury is informed, is sufti- 
cient to constitute a navigable water of the 
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United States. * * * But we do notso under- 
stand the legislation of Congress.” There are 
expressions in the opinion on which the appellee 
relies which are said to indicate that the Supreme 
Court was of the opinion that, in order to justify 
the interference of the United States to prevent 
the obstruction of navigable water within a state, 
it must appear tbat the commerce on such water 
extends to or affects other states. But these 
utterances must all be taken in the light of what 
was actually decided by the unanimous opinion 
of the court in the Bellingham Bay Boom Co. 
Case but a few months before the decision in 
the Leovy Case. The court, in so quoting in the 
Leovy Case the language of Chief Justice Marshall 
in Gibbons v. Ogden, and affirming the power 
of the state of Louisiana to regulate and control 
the current of ‘small streams not used habitually 
as arteries of interstate commerce,’ must have 
hadin mindits prior decision, in which it had 
assumed jurisdiction to interfere with obstructions 
to navigation of water which, uniting wlth other 
waters, formed a continuous highway, over which. 
commerce was or might be carried on with other 
states or foreign countries, within the definition 
of the court of ‘navigable waters of the United 
States’ in the Daniel Bal] Case, the language of 
which was subsequently quoted with approval 
in the recent case of The Robert W. Parsons, 191 
U. 8. 17-26, 24Sup. Ct. Rep. 8,48 L. Ed. 73. It is 
to be observed that the Leovy Case differs ma- 
terially from the present case, in the fact that 
no freight was evercarried to market by the Red 
Pass Crevasse, and no commerce of any kind 
was conducted over it. It differs, also. in the 
fact that the state of Washington has not author- 
ized by its statutes a total obstruction to navigation 
in the Wishkah river. Ithas authorized only the 
construction of booms so placed as to allow free 
passage between the boom and the opposite 
shore for boats or vessels, while it has declared 
that such boom ‘shall not be construed to be an 
obstruction to the navigation of a stream if no 
unreasonable delay is caused thereby,” The 
appellant was entitled, we think, to the judgment 
of the court upon the question whether the boom 
was constructed and maintained in compliance 
with the state law.” 


LEGAL STATUS OF OIL AND 
NATURAL GAS. 

The increasing area of the oil and gas re- 
gions, and the immense amount of capital, 
which is daily invested in the production of 
the same, makes this industry and important 
factor of our jurisprudence. 

Oilor petroleum and natural gas are mine- 
rals. This is now firmly established,! although 


THE 


1 Kelley vy. Ohio Oil Co., 49N. E. Rep. 399; West- 
moreland, ete., Gas Co. v. DeWitt, 130 Pa. St. 235: 





on account of their peculiar characteristics, 
some courts were rather reluctant in admitting 
the fact. While it is true that oil and gas are 
minerals, yet they differ widely from such 
minerals as coal, iron or copper, which are 
solids, and have a fixed location in the earth. 
Oil and gas are found in the porous sand- 
rock of the earth. In some instances, they 
doubtless exist in pools, but from the surface 
these pools cannot be located. Oil in many 
respects resembles water, as it exists in the 
earth—especially salt and mineral waters, 
which have a marked value—and is largely 
governed by the same rule of law, but there 
are some exceptions. It has consequently 
been held from a very early day in the history 
of the petroleum oil production that a man 
could not be restrained by his abutting 
neighbor from boring for oil upon his own 
premises, although he located his well within 
a few feet of the line, and would necessarily 
draw the oil from his neighbor’s land, if any 
existed therein.” 

The question whether natural gas or oil 
should be considered the property ofthe land 
owner under whose premises it exists, and 
the time when this ownership began and _ter- 
minated, has been the subject of much legal 
elucidation. Some of the courts seem to have 
held that on account of the fugitive and 
wandering existence of gas and oil in the earth, 
they are not subject to absolute ownership ; 
that they belong to the owner of the land, 
and form a part of the land itself, so long as 
they arein oron the land, but when they 
escape and go into or upon other land, his 
title thereto is lost. 

In a Pennsylvania case,* the court said: 
‘*They belong to the owner of the land, and 
area part of it, so long as they are on or in it, 
and are subject to his control, but when they 
escape, and go into other land, or come under 
others’ control, the title of the former owner 
is gone. Possession of the land therefore is 
not necessarily possession of its gas. If an 
adjoining. or even a distant owner drills his 


Obio Oil Co. v. Indiana, 177 U. S. 190; Wilson v. 
Youst, 43 W. Va. 826; Ontario Nat. Gas Co. y. Smart, 
19 Ont. Rep. 595. 

2 Suffield v. Hue, 136 Pa. 602; Gas Co. v. DeWitt, 
130 Pa. 235, 5 L. R. A. 731; Goodale vy. Tuttle, 29 N. Y. 
459; Shepherd vy. Oil Co., 38 Hun, 87; People’s Gas 
Co. v. Tyner, 131 Ind. 277, 16 L. R. A. 443. 

3 Westmoreland, ete., Gas Co. v. DeWitt, 130 Pa 
St. 235. 
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own land, and taps your gas so that it comes 
into his well and under his control, it is no 
longer yours, but his.’’ 


It has been held by many courts that in 
the classification of oil and gas as minerals 
that they should be classed by themselves, 
and termed ‘‘minerals ferae naturae.’’ The 
first court to recognize and state this distinc- 
tion was the Supreme Court of Pennsylvania. 
An extract from the opinion is interesting. 
The court said: ‘‘Gas, it is true, is a mineral, 
but it is a mineral with peculiar attributes, 
which require the application of precendents 
arising out of the ordinary mineral rights, 
with much more careful consideration of the 
principles involved than of the mere decisions. 
Water, also, is a mineral, but the decisions 
in ordinary cases of mining rights, etc., have 
been held as unqualified precedents in regard 
to flowing or even to percolating water. 
Water, and oil, and still more strongly, gas, 
may be classed by themselves, if the analogy 
be not too fanciful, as minerals ferae naturae. 
Incommon with animals, and unlike other 
minerals, they have the power and tendency 
to escape without the volition of the owner.’’ 
The principle as laid down in the case just 
quoted from has been cited with approval in 
the courts of last resort in many states, but 
there are severaleasons why this comparison 
not altogether accurate. First:. ‘‘All 
things which are ferae naturae are public 
things subject to the absolute control of the 
state, which, although it allows them to be 
reduced to possession, may at its will wholly 
forbid their future taking.’’ It can hardly 
be contended that the state could wholly for- 
bid the taking of oil or gas from the land by 
the owner thereof. In things ferae 
naturae all persons have the power to seek 
and reduce them to possession. But as to 
oil and gas, this right is restricted to the 
owner of the surface of the earth under which 
the gas and oil exists.” The early holdings 
of some of the courts, that while oil and gas 
were under the property of one person then 
the title rested in that person, are questioned 
in the later decisions of the courts. In an 


is 


Second: 


‘1, Peoples’ Gas Co. vy. Tyner, 131 Ind. 277; Lowther 
Oil Co. v. Miller (W. Va.), 44.8. E. Rep. 433; Hague 
v. Wheeler, 157 Pa. St. 324. 


® Ohio Oil Co. v. Indiana, 177 U. Ss. 190. 








Indiana case,* the court said: ‘‘Tosay that 
the title to natural gas vests in the owner of 
the land in or under which it exists to-day, 
and that to-morrow, having passed into or 
under the land of an adjoining owner, it there- 
by becomes his property, is no less absurd 
and contrary to all the analogy of the law, 
than to say that wild animals or fowls in ‘their 
fugitive and wandering existence,’ in passing 
over the land, become the property of the 
owner of such land, or that fish in their pas- 
sage up or down a stream of water, become 
the property of each successive owner over 
whose land the stream passes.’’ The true 
position seems to be that a land owner has 
only a qualified ownership in the gas and oil 
under his property until he shall reduce the 
same to actual possession; and when they 
are brought to the surface from their natural 
reservoirs under the soil, they then become 
and are personal property.’ 

Oil and gas while in the earth, form a part 
of the realty,® and a conveyance of them in 
their natural state requires all the formalities 
of a conveyance of real estate.’ Hence it 
has been held in a late case, that an instru- 
ment, signed and acknowledged by a land- 
owner, giving the second party all oil and gas 
under the premises, and providing that in 
‘ase no well was completed within a certain 
time, then the second party should pay one 
dollar a day until completion, that the con- 
veyance was a valid grant of an incorporeal 
hereditament, or a lease of land, and incap- 
able of oral surrender by act of the parties, 
owing to the statutes, and the common law 
rule, that an incorporeal hereditament could 
only-be surrendered by deed.'® The rights 
of the parties to an oil and gas lease are to be 
determined by the laws of the state in which 
the leased premises lie.!! This is true even 
though the lessor and lessee are residents of 


another state. 


6 State v. Ohio Oil Co., 150 Ind. 21, 47 L. R. A. 627; 
49 N. E. Rep. 809. 

7 Indiana vy. Ohio Oil Co., 177 U. S. 190, 20 Sup. Ct. 
Rep. 585; Keller vy. Dailey, 63 N. E. Rep. 490; Funk v. 
Holderman, 53 Pa. 229; Columbia Oil Co. v. Blake, 13 
Ind. App. 680. 

8 Kelley v. Obio Oil Co., 49 N. E. Rep. 399; Brown 
y. Spillman, 155 U. 8. 665; Peoples’ Gas Co. v. Tyner, | 
131 Ind. 277, 16 L. R. A. 443. 

9 Keller v. Dailey,63 N. E. Rep. 490; Thornton on 
Oil and Gas, see. 19. 

10 Keller v. Dailey, 63 N. E. Rep. 490. 

1! Genet vy. Delaware, ete., Co., 35 N. Y. Supp. 147. 
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While it is well settled that the state can- 
not wholly forbid the taking of oil and gas 
from the earth by the owner thereof, yet it 
is equally well settled, that the state may pre- 
vent the waste of such fluids, and regulate 
the use of the same, by proper regulation.!? 
Thus it has been held that an act of the state 
of Indiana, which prohibited the use of arti- 
ficial means to increase the natural flow of 
gas from a well, is not unconstitutional, as a 
deprivation of property without due compen- 
sation, but is a valid regulation for the pro- 
tection of common property from destruction, 
recognizing qualified ownership therein. The 
complaint in that case alleged that the plaint- 
iffs were the owners of extensive and valuable 
manufacturing establishments, and that they 
were built especially with reference to the 
supply of natural gas in their vicinity, and 
were entirely dependent upon such gas; that 
the defendants are engaged in the business of 
mining, collecting and transporting natural gas 
from the fields of Indiana to distant points ; 
that they have established pipe lines, and 
are maintaining a pumping station, and 
threaten to establish several other pumping 
stations; that they have already by their 
pumps greatly reduced the pressure of the 
natural gas, andif not enjoined will greatly 
waste and destroy the great underlying reser- 
voir of gas, and would greatly injure the en- 
tire supply of natural gas. The court in the 
course of its exhaustive opinion said: ‘‘Since 
the right to mine natural gas, when left to 
the natural laws of flowage, exists, exclusively 
in the owners of superincumbent lands, and 
such gas is not subject to public appropria- 
tion without their consent, they are entitled 
to preserve it from destruction, independent 
of the right of the state to regulate it, and 
they may enjoin any act of one owner to in- 
duce an unnatural flow into or through his 
wells, which tends to the injury or destruc- 
tion of the common supply.’’ The court 
seems to base its opinion upon the principle 
of law, that were there is unity of possession 
in property, such as the gas in the great un- 
derground reservoir, then one of the owners 
in common cannot be permitted to do such 

’ 

12 [Indiana v. Ohio Oil Co., 177 U. S. 190; Manufac- 
turers’, etc., Gas Co. v. Indiana Nat. Gas Co., 155 Ind. 
461, 50 L. R. A. 768: Hague v. Wheeler, 157 Pa. St. 


324; Hubberd v. Slack (C. C.), 84 Fed. Rep. 579; 
Brown vy. Spilman, 155 U. S. 665, 15 Sup. Ct. Rep. 895. 





acts as will destroy the reservoir, and put an 
entire stop to the flow of natural gas there- 
from.!® 

There is some question as to whether this 
rule would apply with as great strength to 
the pumping of oil from wells, for the reason 
that in many wells the natural pressure is not 
of sufficieut strength to force the oil to the 
surface, and unless the well is pumped, it 
would be impossible to obtain the oil there- 
from. It would seem that the pumping of 
oil wells is not illegal, and it has been held 
that the owner ofa well has the right to 
explode nitro-glycerine in the well for the 
purpose of increasing the flow, hence pump- 
ing to increase the flow should be allowed.!4 
The Supreme Court of the United States has 
recently passed upon a statute of the state 
of Indiana, which, made it unlawful for any 
person, firm or corporation having possession 
or control of any natural gas, or oil well, to 
allow the flow of gas or oil to escape with- 
out being confined to some safe receptacle for 
a longer period than two days. The court 
in upholding the statute said: ‘‘But there 
is a co-equal right to take from a common 
source of supply the two substances, which in 
‘the nature of things are united, though separ- 
ate. It follows from the essence of their 
right and from the situation of the things, as 
to which it can be exerted, that the use by one 
of his power to seek to convert a part of the 
common fund to actual possession may result 
in an undue proportion attributed to one of 
the possessors of the right, to the detriment 
of the others, or by waste by one or more, to 
the annihilation of the rights of the remainder. 
Hence it is that the legislative power, from 
the peculiar value of the right, and the objects 
upon which it is to be exerted, can be mani- 
fested for the purposes of protecting all the 
collective owners, by securing a just distribu- 
tion, to arise from the enjoyment of them, of 
their privilege to reduce to possession and to 
reach the like end by preventing waste.’’!® 
Another statute of the state of Indiana ‘‘de- 
claring that burning natural gas in flambeau 
lights is a wasteful use thereof, and forbidding 


1h) 3’, Comm. 182. 

14 Peoples’ Gas Co. v. Tyner, 131 Ind. 277, 16 L. R. 
A. 448; Jones v. Foust Oil Co., 194 Pa. St. 379, 48 L. R. 
A. 748. 


16 Ohio Oil Co. v. State of Indiana, 177 U. 8. 190. 
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such use under penalty of five,’? was held 
not to be in violation of the fifth and four- 
teenth amendments to the federal constitu- 
tion.!® Similar statutes have been passed 
and upheld in other states making it a misde- 
meanor and punishable with a fine, to allow 
abandoned gas and oil wells to remain un- 
plugged, and allowing the gas to escape into 
the air.!? 

Natural gas and petroleum are articles of 
commerce, the same as iron ore, coal or any 
other of the like products of the earth. It is 
a commodity which may be transported, and 
it is an article which may be bought and sold 
in the market of the country.'* Being a com- 
mercial commodity then the transportation of 
it from state to state is interstate commerce, 
and the state legislatures can neither burden 
nor restrict it.!° The power of the federal 
congress over all matters of interstate com- 
merece, broad as the modern decisions declare 
it to be, does not absolutely exclude state 
legislation touching commerce between the 
states. Police power not delegated to the gen- 
eral government resides in the states as an 
inherent attribrute of sovereignty.?° Hence 
it has been held that states have the power 
to regulate the mode of procuring, transport- 
ing and using natural gas and oil, where the 
purpose is to secure the health, safety, or 
comfort of residents of the state.?! 

SuMNER KENNER. 

Huntington, Ind. 

16 Townsend y. State, 147 Ind. 624. See, also, Given 
y. State, 66 N. E. Rep. 750. 

7 State v. Oak Harbor Gas Co., 58 Ohio St. 347; 
Given y. State (Ind.), 66 N. E. Rep. 750. 

'8 Carother’s Appeal, 118 Pa. St. 468; Columbia 
Conduit Co. v. Commonwealth, 90 Pa. St. 307; West 
Virginia, ete., Co. v. Voleanic Co., 5 Va. 382. 

1! Henderson v. Mayor, 92 U. S. 259; Robbins y. 
Shelby Co. Taxing District, 120 U. 8S. 489; State of 
Indiana y. Corwin, 120 Ind. 575. 

20 United States v. DeWitt, 9 Wall. 4: 
house Cases, 16 Wall. 36; Nashville, ete., 
Alabama, Civil Right Cases, 109 U.S. 3. 

2! State of Indiana vy. Corwin, 120 Ind. 575; Gamie- 
son v. Indiana Nat. Gas & Oil Co., 128 Ind. 555, 12 L. 
R. A. 652: Priggs v. Pennsylvania, 16 Pet. 539; Cooley 
Const. Lim. 574; Patterson v. Kentucky, 97 U.S. 501. 


Slaughter- 
t. W. Co. v. 





CARRIERS—UNREASONABLE RATES—RECOYV- 
ERY BY SHIPPER. 


ABILENE COTTON OILCO.y. TEXAS & P. RY. CO. 





Court of Civil Appeals of Tevas, February 25, 1905. 
Interstate Commerce Act, §§ 1,2, declares that all 
eharges by carriers shall be reasonable, and makes 





unreasonable charges unlawful. By section 8, any 
one injured by a violation of the act is given the right 
to damages. Section 9 gives jurisdiction to the fed- 
eral courts of actions brought under section 8, and 
section 22 provides that nothing in the statute shall 
in any way abridge remedies existing at common law» 
but that the provisions of the statute are in addition 
thereto. Held, that ashipper, in a case of interstate 
carriage, may in a state court, under the common law 
be accorded relief from unreasonable freight rates 
exacted from him, notwithstanding such unreason- 
able rates have been filed and promulgated by the 
earrier under the provisions of the interstate com- 
merce act. 


ConnEr, C,. J.: Adopting the construction of the 
pleadings evidently given them in the briefs, and 
treating it as presented, the case, briefly stated, is 
an action by appellant for damages for a violation 
of an alleged common-law right. in that appellee 
demanded and coercively collected from appellant 
freight charges in excess of a reasonable compen- 
sation for the transportation of a number of car 
loads of cotton seed from the town of Cottonport, 
and other designated towns in the state of Louisi- 
ana, to the city of Abilene,inthe state of Texas. 
It is averred that the ra‘e actually demanded and 
received by appellee was 67 cents for each 100 
pounds of cotton seed transported, which rate is 
alleged to have been unreasonable, unjust, and 
discriminative; thata reasonable charge and com- 
pensation for the service performed would have 
been the sum of the local rates, as established by 
appellee. from the several towns in Louisiana 
named in the petition to the town of Alexandria, 
also in Louisiana,and from said Alexandria to 
said city of Abilene. The differeace between the 
reasonable and unreasonable charges, as so stated. 
approximates 30 cents per hundred pounds of the 
shipments in question, and aggregates the sum 
of $1,951.83, which appellant seeks to recover. 
Appellee, in addition to certain exceptions which 
appear to have been waived by a failure to in- 
voke action of the court thereon, pleaded ‘he 
general denial, and specially to the effect that 
the shipment in question was an interstate one, 
and that the rate of 67 cents per hundred pounds 
charged was in accordance with the classification 
and schedules of rates theretofore duly filed in 
behalf of appellee with the Interstate Commerce 
Commission, and published and posted as required 
by the act of Congress generally known as the 
‘Interstate Commerce Act.’ A jury was waived, 
and the trial court found as true, among other 
necessary things not necessary to here notice, the 
facts as alleged by the respectiye parties as here- 
inbefore generally stated, but concluded as a 
matter of law that the freight rate demanded and 
received by appellee was the only lawful rate it 
could have demanded and received. because of 
the fact that it was the rate fixed on the com- 
modity in question, between the named points, 
in the classification and lists of freight rates that 
had theretofore been filed by appellee with the 
Interstate Commerce Commission, and promul- 
gated, as alleged by appelleeinitsanswer. Judg- 
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ment was accordingly rendered for appellee, and 
hence this appeal. 

We have stated the averments and facts very 
briefly, but we think enough has been stated to 
render it apparent tbat a very interesting and im- 
portant question has been presented. ‘That ap- 
pellee is acommon carrier for hire, that the points 
named are situated on its line of railway, as al- 
leged, that, cotton seed in quantity as alleged 
was transported as charged, and that a freight 
rate of 67 cents per hundred pounds was coercively 
demanded and received by appellee, are facts 
undisputed. Nor has appellee by any cross- 
assignment attacked the court’s findings of fact to 
the effect that the rate charged was and is inher- 
ently unreasonable, unjust, and discriminative to 
the extent claimed by appellant. Sothat we are 
relieved froma consideration of the difficulties 
discussed in some of the cases in ascertaining the 
fact, and therefore now have squarely before 
us the questions whether ina state court a shipper 
in cases of interstate carriage can, by the prin- 
ciples of the common law, be accorded relief from 
unjust and unreasonable freight rates exacted 
from him, or shall relief in such cases be denied 
merely becatise such unreasonable rate has been 
filed and promulgated by the carrier under the 
interstate commerce act? 

In undertaking to dispose of the questions pre- 
sented. it may not be inappropriate to premise 
the statement that an unrestrained right, if any 
to impose freight rates by common carriers en- 
gaged in interstate commerce, would include the 
right. in effect to altogether deny to many citizens 
of the United States and territories the acquisition 
and us» of many articles of commerce that in the 
development of the present age must be held to 
be necessaries. In some of the states and terri- 
tories there are comparatively no manufactories; 
in others. no mines of coal. or of certain kinds of 
ore or useful metals; in yet ethers, an absence of 
certain agricultural or pastoral products; and 
the reciprocal exchange of these and other neces- 
saries no only answers the actus! necessities of 
the citizens in all parts of the Amercian Union, 
but also seeins essential to the proper development 
and power of our great nation. To deny such ex- 
change is to paralyze industries in many mining. 
manufacturing, and commercial centers, and to 
unreasonably retard-individual and national life. 
There seems, therefore, a necessity for some law 
that may be applied in some court to prevent un- 
reasonable or prohibitive freight charges by those 
necessary factors of modern Jife—ecommon car- 
riers. 

Pretermitting, for the moment, the question of 
the pre per courtin whieh it may be applied, we 
think the common law provides a remedy. In 
this state it is declared by express legislative en- 
actment that the common law of England (so far 
as it is not inconsistent with the Constitution and 
laws of this state) shall, together with such Con- 
stitution and laws, be the rule of decision, and 
shall continue in force until altered or repealed 





by the Legislature. Rev. St. 1895, art. 3258. Mr. 
Hutchinson. in his work on Carriers (2d Ed.§ 447), 
in discussing the amount of compensation to be 
allowed the common carrier for the transportation 
of goods in cases where the rate has not been fixed 
by statute, by established usage, nor by agreement 
of the parties, says that ‘‘the carrier will be en- 
titled to demand and receive a reasonable compen- 
sation,”’ and that, ‘‘further than that his charges 
shall be reasonable, the common law seems to 
have put no restrictions upon the carrier in re- 
spect to his demand for compensation.’’ ‘The 
Supreme Court of the United States, in Interstate 
Commerce Commission v. N. O. & T. P. Ry. Co., 
167 U.S. 502, 17 Sup. Ct. Rep. 896, 42 L. Ed. 254, in 
speaking of freight charges by common carriers, 
makes use of the following terms: ‘For more, 
than a hundred years it has been the affirmative 
duty of the courts to execute and enforce the 
common-law requirements that all charges shall 
be reasonable and just.”’ And in the case of 
Western Union Telegraph Company v. Call Pub- 
lishing Company, 181 U.S. 92, 21 Sup. Ct. Rep. 
561, 45 L. Ed. 765, the same great court, in speak- 
ing of the common law, and in answering the con- 
tention that there was no common law that could 
be applied in the case before the court say: 
‘Can it be that the great multitude of interstate 
commercial transactions are freed from the bur- 
dens created by the common law as so defined, 
and are subject to norule except that to be found 
in the statutes of Congress? We are clearly of 
opinion that this cannot be so, and that the prin- 
ciples of common law are operative upon all in- 
terstate commercial transactions, except so far 
as they are modified by congressional enact- 
ment.’’ See, also, Tiftv. Southern Railway Com- 
pany (C. C.), 123 Fed. Rep. 790. - The foregoing 
citations, it seems to us, authorize the conclusion 
that the appellee, in demanding and receiving the 
excessive freight rate, as found by the court, vio- 
lated a common-law right of the appellant in this 
case. 

There yet remains for determination, however, 
the right, ifany, ofa state court to apply the 
principles of the common law, and the effect 
of the actof Congress invoked by appellee. In 
the case of Swift v. Philadelphia & R. R. Co. (C. 
C.), 58 Fed. Rep. 858, it is held. in an opinion of 
the Circuit Court for the Northern District of 
Illinois, by Grosscup, District Judge, to the effect 
(1) that the common-law rule forbidding common 
carriers from exacting unreasonable charges does 
not apply to interstate commerce, even when the 
contract of carriage is made in a state where 
that rule prevails, for the reason that such com- 
merce is‘governed solely by the law of the 
United States and the United States have 
never adopted the Common law; and (2) that 
the right to que-tion the reasonableness of an in- 
terstate commerce rate is a matter of primary, 
as well as of exclusive, jurisdiction in the federal 
courts. In a later case however—the case of 
Murray v. Chicago & N. W. Ry. Co. (C. C.), 62 
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Fed. Rep. 24—the Circuit Court for the Northern 
District of Iowa, in an opinion by Shiras, District 
Judge, differs from the opinion in the Swift Case 
in both particulars. The latter courtin the more 
recent case of Van Patten v. Railway Co. (C.C.), 
74 Fed. Rep. 981, holds that actions for damages 
brought under the provisions of the interstate 
commerce act are within the exclusive jurisdiction 
of the federal courts. Other cases of like tenor 
might be cited. Butin the case of Western Union 
Telegraph Company v. Call Publishing Company, 
supra, the Supreme Court of the United States 
not only recognized the common law as providing 
a remedy against unreasonable rates in interstate 
commerce cases, but also, in the absence of con- 
gressional restriction, the right of a state court 
to apply the remedy. In that case, as appears 
from its report, suit was instituted in astate court 
in the state of Nebraska by the Call Publishing 
Company for the recovery of unjust and discrimi- 
native charges made by the Western Union 
Telegraph Company for the transmission over its 
lines of the associated press dispatches. The 
plaintiff in the suit recovered judgment, which 
was aflirmed by the Supreme Court of Nebraska. 
On writ of error to the Supreme Court of the 
United States the contention of the telegraph com- 
pany is thus stated: **The contention of the tele- 
graph company is substantially that the services 
which it rendered to the publishing company 
were a matter of interstate commerce; that 
Congress has sole jurisdiction over such matters, 
and can alone prescribe rules and regulations 
therefor; that ic had not, at the time these ser- 
vices were rendered. prescribed any regulations 
concerning them; that there is no national com- 
mon law, and that whatever may be the statute 
or common law of Nebraska is wholly immaterial ; 
and that, therefore, there being no controlling 
statute or common law, the state court erred in 
holding a telegraph company liable for any dis- 
crimination inits charges between the plaintiff 
and the Journal Company. In the brief of coun- 
sel itis said: ‘The contention was consistently 
and continuously made upon the trial, by the 
telegraph company, that as to the state law it 
could not apply for the reasons already given, 
and that, in the absence of a statute by Congress 
declaring a rule as to interstate traffic by the tele- 
graph company, such as was appealed to by the 
publishing company, there was no law upon the 
subject.’*’ These contentions were overruled, 
notwithstanding the fact that the service of the 
telegraph company was treated as a snbject of 
interstate commerce, and the judgments of the 
Nebraska courts affirmed. 

This case would seem to be undoubtedly au- 
thority for maintaining the right of the state 
courts, an the absence of congressional action, to 
dispose of the issue of an inherently unreason- 
able rate under the common law. And this right 
has not, in our judgment, been taken away by the 
interstate commerce act applying to the carriers 
therein specified. It is true that the act (Aet 





Feb. 4, 1887, c. 104, 24 Stat. 379 [U.S. Comp. St. 
1901, p. 3154]), in its first and second sections,de- 
elares that all charges for any service rendered 
or to be rendered by carriers subject to the pro- 
visions of the act in the transportation of passen- 
gers or property shall be reasonable and just, 
and that unjust and unreasonable charges for 
such services, and discrimination between per- 
sons and places, are unlawful. In the eighth 
section (24 Stat. 382 [U. S. Comp. St. 1901, p. 
3159]), any person injured in consequence of a 
violation of any one or more of the provisions of 
the act is given the right to recover the damages 
sustained, ‘‘togetber with a reasonable counsel 
or attorney’s fee, to be fixed by the court in every 
case of recovery ;”’ and in the ninth section juris- 
diction is given the District and Circuit Courts of 
the United States of competent jurisdiction to 
try suits for the recovery of the damages and at- 
torney’s fee provided for in the eighth section. 
But in the twenty-second section of the act (24 
Stat. 387 [U. S. Comp. St. 1901, p. 3170]) we find 
this language: ‘** * * And nothing in this 
act contained shallin any way abridge or alter 
the remedies now existing at common law or by 
statute, but the provisions of this act are in addi- 
tion to such remedies.’ It is difficult to imagi: e 
terms more clearly evincing the purpose of Con- 
gress to leave the people of the United States in 
the full and undisputed possession of all remedies 
theretofore existing for injuries such as are in- 
volved in this case. The term ‘‘remedies,’’ as 
bere used, ought not, we think, be used in any 
restricted sense. The Standard Dictionary de- 
fines ‘‘remedy’’ as, among other things, ‘‘A legal 
mode for enforcing a right or redressing or pre- 
venting a wrong.’’ Anderson’s Dictionary of the 
Law defines the term as, ‘‘A mode prescribed by 
law toenforce a duty or redress a wrong.”* These 
definitions seem certainly broad enough to include 
the necessary courts or tribunals, How can there 
be a remedy for a wrong without a tribunal hay- 
ing power to determine the fact and accord and 
enforce relief? It may well be held, as was prop- 
erly done in some or all of the cases cited, that 
for arecovery for the invasion of a right created 
by the act, and not theretofore existing, or for 
he recovery of the ‘-damages and attorney’s fee’’ 
provided for in the act, resort must be had to the 
particular federal tribunals herein specified. But 
that is not this case. Appellant alleges facts 
showing acommon-law right of action—one ex- 
isting at the time of and prior to the passage of 
the interstate commerce act—and makes no 
prayer for *‘damages and attorney’s fee.*’ On 
the contrary, as we construe this case, it is one 
where a common carrier, in violation of the com- 
mon law, has charged and collected from a ship- 
per a freight rate inherently exorbitant and un- 
reasonable. So treated, we think the court be- 
low had the power to try this suit. 

As opposed to this view, appellee cites, to- 
gether with others that we think easily distin- 
guishable, the cases of Gulf, Colorado & Santa 
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Fe Railway Company v. Moore (Tex. Sup.), 83 
S. W. Rep. 362, and Van Patten v. Rail- 
way Co. (C. C.), 81 Fed. Rep. 545. If by proper 
construction the Van Patten case is adverse to 
our conclusion, we are not inclined to follow it, 
and we think it clear that the case cited from our 
own Supreme Court is not in point. In the case 
of Railway Company v. Moore, damages were 
sought by an interstate passenger because of a 
refusal of the railway company to stop one of its 
trains ata stationin Texas, for which his ticket 
called. The facts showed that the train was a 
through one, which, in accord with rules of the 
railway company theretofore prescribed, did not 
stop at the station named, and a sufficient num- 
ber of later trains for the traveling public were 
operated and regularly stopped thereat. Such 
reasonable regulations are not forbidden by the 
common law, but, on the contrary, have often 
been upheld by the courts. Railway Co. y. People 
of Illinois, 177 U.S. 514, 20 Sup. Ct. Fed. 722,44 L. 
Ed. 868. Itseems evident, therefore, from the 
facts stated, that the judgment in the passenger's 
favor could only be upheld by an application of 
the rule against discrimination provided in the 
interstate commerce act, which the court held 
was enforceable alone by the federal courts, but 
was careful to say: ‘‘From what has been said, 
it is apparent that plaintiff’s recovery, as had in 
the trial court, is founded on a supposed viola- 
tion of the interstate commerce act, and not 
upon the common law or any other law of this 
state, and the case necessarily involves the ques- 
tion whether or not the statute gives such a rem- 
edy as this forits violation.** Gulf, C. & S. F. 
R. Co. v. Moore, 83 S. W. Rep. 362, 11 Tex. Ct. 
Rep. 425. It is also worthy of notice that the 


case was reversed, rather than dismissed, on the. 


ground that “there were allegations and proof 
tending to show a cause of action upon a different 
theory, viz., that when the ticket was purchased 
by plaintiff (in the Indian Territory) there was 
an express agreement between him and the de- 
fendant’s agent that he might travel’’ on the train 
upon which he took passage, and stop at the sta- 
tion named. 

We will add, in concluding, that while the act 
of Congress neither provides within itself any 
schedules of rates for the transportation of inter- 
state commerce, if, indeed, it could have done so, 
nor gives the commission created by the act such 
power, itis nevertheless remedial in character, 
entitled to a liberal construction in the interest 
of the multitudes of shippers in the country, and 
we feel unwilling to construe the act as evincing 
a purpose on the part of Congress to in any man- 
ner or degree impair or abridge either the right 
or the remedies, inadequate though they may be, 
theretofore existing, one of which undoubtedly 
was in a proper courtto redress the wrong of an 
unjust exaction. We thinka contrary purpose is 
most plainly expressed in.the quotation made 
from the twenty-second section. 

It must follow that, upon the facts found, the 





judgment should have been for appellant. We 
therefore adopt the trial court’s findings of fact, 
and,applying thereto the principles of law we have 
deduced, reverse the judgment, and here render 
judgment in appellant’s favor for the said sum of 
$1,951.83, excessive freights charged, together 
with interest thereon at the legal rate from the 
date of its payment to appellee, to-wit, October 
7, 1901, and all costs of suit. 
Reversed and rendered. 


Norte. — Recovery of Damages in State Courts 
Under the Common Law for Unreasonable Charges 
by Interstate Railroads.—A very interesting and im- 
portant question is presented in the principal case 
which is deserving of very careful discussion. 

The rule as to how far the freight charges 
of interstate carriers are a matter of state 
cognizance is well stated in 7 Cyc. 449, as fol- 
lows: ‘‘Congress may regulate charges only on 
interstate traffic, while the states may regulate such 
charges as to commerce entirely within their borders, 
but may not directly, dictate the rates on any part of 
an interstate carriage of gods or passengers, noteven 
by prohibiting discrimination, nor by permitting 
discriminations.” 

The above statement of the rule would seem to be 
quite contrary to the rule announced in the principal 
ease. And so the authorities seem to sustain. Thus 
in Gatton vy. Railroad, 95 Iowa, 112, 63 N. W. Rep. 589, 
28 L. R. A. 556, it was held that a state cannot author- 
ize recovery for overcharges for freight on an inter- 
state shipment involving an unjustdiscrimination. It 
was further held in this case that there being no 
national common law overcharges by acommon car- 
rier on interstate shipments made prior to the taking 
effect of the interstate commerce act of congress can- 
not be recovered by the shipper by the application of 
common law doctrines. The court said: ‘‘Itis recited 
by appellant that the interstate commerce act itself is 
arecognition by congress of the fact that prior to its 
enactment there existed common law rights and ha- 
bilities pertaining to interstate commerce, and that 
by the provision of said act these rights are saved to 
suitors. The section relied upon is section 22 of the 
Act and it reads as follows: ‘Nothing in this act con- 
tained shall in any way abridge or alter the remedies 
now existing at common law or by statute but the 
provisions of this act are in addition thereto.’ By its 
express terms, this provision relates to remedies. It 
is not even intimated that there exist rights conferred 
by a national common law. Again, the provision is 
made applicable to statutes as well as remedies at 
common law. No distinction is made between them, 
as to their force and effect when either may be applied 
to interstate commerce. Counsel contend that the 
common law of the several states is one entire body or 
system of law and its rules and principles are the 
same no matter in what state they may be adminis- 
tered. If it be true that the rules and principles of 
the common law are the same in all of the states—a 
proposition which we think is hardly true—still it is 
certain that the same common law is differently con- 
strued in different state jurisdictions. Thus in one 
state it may be held that the common law did not per- 
mit discriminations, and, in another, that it did. 
Again it is undeniable that in any state in which the 
common law may be in force the legislature may 
alter it, or set it aside. So, if appellant’s con- 
tention is correct, and the common law applicable 
to each state should control, asx to regulating charge 
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for interstate commerce, we might have one common 
law rule affecting such shipments in Iowa, and a dif- 
ferent rule in Illinois, or the same rule differently in- 
terpreted. The result would be that an act of the 
earrier of an interstate shipment through Lowa and 
Illinois might be legal in one state, and illegal in 
the other. It is manifest that such astate of affairs 
cannot exist. So, too, in this connection, it may be 
said that inasmuch as the constitutional right con- 
ferred upon congress to regulate interstate commerce 
is exclusive—and, as we have shown, it is held that, 
in the absence of legislation by congress upon the 
subject, it was manifest that congress intended to 
have such commerce free and unfettered by any posi- 
tive regulations,—such intention would be contra- 
vened as much by any common law rules operating 
as regulations of such commerce as by an express 
statute of the state having a like effect. In other 
words, the power to regulate interstate commerce 
has, by the federa! constitution, been withdrawn, as a 
subject of legislation, from the several states, and 
the constitutional provision seems to us to be equally 
effective as against such regulations based upon any 
common law rule in force in any state.”’ 

We have quoted from the above opinion so much at 
length because of the fact that it states the position 
of that line of authorities which are opposed to the 
reasoning of the court in the principal case, with 
more clearness and force than we have observed in 
any other opinion. 

An interesting case on the application of common 
jaw principles to interstate commerce is that of 
Brown Vv. Railroad, 5 Fed. Rep. 499, where it was 
held that a state statute which abrogates all common 
law remedies forthe wrongful exclusion of a passen- 
ger from the cars ofa railroad company is unconsti- 
tutional so far as it relates to railroads running be- 
tween two or more states, it being a regulation of in- 
terstate commerce that the state has no power to make. 
In this case the state of Tennessee, in the dark days 
of reeonstruction, when many ofthe southern states 
resorted to extreme measures to keep the negro from 
assuming to act on an equal plane with the whites 
passed an act providing: ‘*The rule of the common 
law giving a right of action to any person excluded 
from any hotel or public means of transportation, or 
place of amusement, is hereby abrogated; and here- 
after no keeper of any hotel or public house, or car- 
rier for hire, shall be {bound to admit any person 
whom he for any reason whatever chose not to ad- 
mit.” In holding that this act abrogating certain 
common law liabilities of common carriers, interfered 
so far as its application to interstate carriers were 
concerned, with interstate commerce, the court must 
certainly have recognized that an interstate carrier is 
subject to all the liabilities of the common law, be- 
cause if the common lawrule applicable to common 
carriers cannot be changed by the states without in- 
terfering with interstate commerce, it would be para- 
doxical to say thatthe existing rules of the common 
jaw could not be enforced against an interstate earrier 
onthe ground that such enforcement would constitute 
an interference with interstate commerce. 


JETSAM AND FLOTSAM. 


GOVERNOR FOLK ON LAW ENFORCEMENT. 
sovernor Folk delivered an address before the 
general Baptist convention at its opening meeting 
Tuesday evening, in which he took occasion to re- 





emphasize his former utterances relative to law en- 
forcement. He said: 

‘*Missouri has an idea that means enforcement of law. 
Laws that are not enforced add just as much to the 
support of good government as sores do to the human 


body. Lawbreaking has become alarmingly com- 
mon. It is one of the greatest dangers that confronts 


free government, for when all laws are ignored there 
ean be no such thing as free government. Many men 
obey the laws they like, but think they have a politi: 
eal libertty to disobey the laws that are obnoxious to 
them. The trust magnate looks with abhorrence on 
the pickpocket who violates the larceny statute, but 
considers it entirely right to break the laws against 
combinations .and monopolies. The burglar detests 
the lawbreaking of the trusts, but considers the law 
against housebreaking unjust. The boodler looks on 
the law against bribery as an infringement on his 
personal liberty, but calls for the rigid enforcement of 
the law against the man who steals his property. The 
dramshop keeper regards the law against murder as 
good, but the law against operating his dramshop on 
Sunday is, in his opinion, puritanical and tyrannical. 
If each citizen were allowed to determine for himself 
which laws are good and which are bad, and to ig- 
nore the laws he considered bad, the result would be 
anarchy—we would have no laws at all. The only 
safe rule is that if the law is on the statute books it must 
be observed. There has been too much of making 
laws to please the moral element and then not enfore- 
ing them to please the immoral element.” 
VALIDITY OF TRUSTS WHERE TRUSTEE IS 
TO CHOOSE THE CESTUL, 


DIRECTED 


Future equitable estates, like future legal estates, 
may be subject to any limitations which do not violate 
the rule against perpetuities. Gray, Perpetuities,§ 66. 
The cestue que trust may be changed by the happening 
of any prescribed contingency, for example, upon 
one’s changing his nwme or ceasing to live in a certain 
house, upon the birth of a child (Jbid. § 61), or upon 


Appointment by a person designated in the instru- 


ment. Townsend v. Windham,2 Ves.i,9. Butinthe 
very n ture of things there can be no trust without a 
cestui que trust. Y. B.7 Ed. IV. 16,17b, per Brian, 
J.—In a foeffment to the use of the plain of Salisbury 
or the moon, the use is veid. See 15 darv. L. Rev. 512. 
Therefore, when an instrument showing that the 
holder of the legal title is not to take beneficially fails 
to indicate cestui que trust for the entire equitable in- 
terest, equity raises a resulting trust for the grantor 
or his representatives, although it is expressly stated 
that the heirs shall not take. Fitch v. Weber, 6 Hare, 
145. Likewise where property is devised on trust to 
build a monument, to take care of animals, or to pay 
for masses, the trust fails, for no cestui que trust is 
named and no contingency provided to determine one. 
It has been suggested that no constructive trust should 
be raised while the trustee is willing to use the prop- 
erty as the testator directed. See 5 Harv. L. Rev. 389- 
Perhaps a sufticient answer is that equity, following 
the law, should allow no restrictions on the use of 
property except by contract or by conditions, and that 
unless justice requires the ereation of a conditional 
estate without words of condition in the instrument, 
aresulting trust must arise for the heirs. Cases are 
reviewed in 15 Hary. L. Rev. 515. Some are on their 
facts supportable as charitable trusts, some as pro- 
visions for funeral expenses. 

The principle which allows a cestui to be changed 
on any contingency seems to have been overlooked in 
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an early case where property was given on trust for 
beneficiaries to be selected. by the trustee. The argu- 
ment of counsel concerned itself mainly with the va- 
lidity of the gift as a charitable trust, and deciding 
that it was not, the court held it void for indefinite- 
ness. Morice v. Bishop of Durham, 10 Ves. Jun. 521. 
This decision, recently approved by the New York 
appellate division, has been almost universally fol- 
lowed. Mount v. Tuttle, 99N. Y. App. Div. 433. But 
such a trust is really no more indefinite than one for a 
an unborn child (Hopkins vy. Hopkins, Cas. t. Talb. 
43) or for whomever the settler may appoint. Clere’s 
Case, 6 Co. 17 b. Until the child is born or the cestwi 
appointed, the beneficial interest results to the 
grantor. IJbed. He is the definite cestui que trust till 
another definite cestuiis determined by the happen- 
ing of the contingency. - The new cestui takes by force 
of the instrument of conveyance, and there seems no 
reason on principle why the contingency should not 
be allowed simply because it happens to be an ap- 
pointment by the same person who holds the legal 
title as trustee. 

It has been urged in support of the decision that 
the direction to appoint the beneficiary is manda- 
tory and that “the law does not allow of irrevoca- 
ble mandates. See 15 Harv. L. Rev. 512. But the 
cases cited in support of this proposition show only 
that a principal can always discharge his agent. 
See eases citedin 15 Harv. L. Rev. 513, notel. This 
is because a conveyance through an agent is really 
a conveyance by the principal, and until consum- 
mated the principal can change his method at will. 
But the direction to choose a beneficiary is not like 
the command to an agent to make a conveyance; it 
is rather the means provided by the testator to de- 
termine for whose benefit the will shall operate. It 
is similar to the ease where an executor is directed 
to sell the land; the vendee gets title by the will, 
and the heir cannot revoke the mandatory direction. 
Y. B. 9 Hen. VI. 24 b., per Bobington, J.— Harvard 
Law Review. 


BOOK REVIEWS. 
ENCYCLOPEDIA OF EVIDENCE, VOL. 5. 

The encyclopedic form of law text is rapidly in- 
creasing in favor and we are observing its gradual 
extension to particular subjects and to digests of the 
law of particular states. Its extension to the law of 
evidence was not unexpected, for after pleading and 
practice, there is not a subject of the law more 
often referredto. The fifth volume of the Encyclo- 
pedia of Evidence is now before us for review. It is 
a splendid piece of mechanical arrangement and in its 
literary workmanship continues to maintain the high 
standard already set by previous volumes. The sub- 
ject matter of this volume extends from the subjects 
of Ejectment to that of Fornication. Among the very 
important subjects discussed in this volume we call 
attention to the article on ‘‘Ejectment” by George P. 
Cook, covering forty-two pages. This article is ex- 
ceedingly well written and the section entitled “‘Bur- 
den of Proof in Ejectment” is a valuable contribution 
to the law. Particularly valuable is subsection ‘*b,” 
entitled ‘“‘Burden of Proof Where Plaintiff Claims 
Under Judicial Sale.”’ After showing the general 
rule that the plaintiff in ejectment has the burden 


throughout the case of proving his title, he 
notes a distinction in the subsection referred 
to, as follows: ‘*Where the plaintiff in an 





action of ejectment claims as a purchaser under 
a judicial sale, the same degree of proof is 
not required of him as in ordinary cases of pur- 
chasers from individuals; and the production of the 
execution with the sale under it and the deed made 
in pursuance thereto, and proof of title in the defend- 
ant in execution, or possession in him, subsequent to 
the rendition of judgment, make a prima facie case 
which will ttrow the burden of proof on the defend- 
antin ejectment.”” We do not know where this sub- 
ject is discussed so thoroughly in the text books 
as in this section and it is needless to state that the 
point is an important one. 

Other important articles are as follows: ‘Elec- 
tions” by E. M. Stannard, covering 92 pages; ‘“‘Emi- 
nent Domain” by A. I. MeCormick, discussed in 100 
pages; “Examination Before Committing Magis- 
trate” by G. B. Slaymakei; “*Examination of Parties 
Before Trial’? by C. R. Mahan, requiring 48 pages for 
its treatment; ‘‘Executors and Administrators” by 
E. W. Tuttle, covering 75 pages; ‘Expert and Opinion 
Evidence,” the most valuable, exhaustive and exten- 
sive article in this volume treated in the space of 210 
pages, a very valuable monograph; and ‘‘Former 
Testimony,” covering 43 pages. 

We desire to especially refer to the article entitled 
“Examination Before Committing Magistrate’ by 
Glenda Burke Slaymaker. Readers of the CENTRAL 
LAW JOURNAL are so well informed of Mr. Slay- 
maker’s ability as a law writer, that his name 
attached to an article raises at once a presumption 
of excellence. We have carefully examined this 
article and observe the same care, thoroughness and 
accuracy of statement which Mr. Slaymaker evidences 
in his contributions to the columns of the CENTRAL 
LAW JOURNAL. 

Published by L. D. Powell Company, Los Ange- 
les, Cal. 





WHARTON’S CONFLICT OF LAWS. (PARMELE’S RE- 
VISPON.) 

No work on the subject of Conflict of Laws ever ex- 
celled that by Hon. Francis Wharton, LL. D., pub-° 
lished first in 1872. The third edition of this work is 
now before us, prepared }7 George H. Parmele, of 
the editorial staff of the Lawyers’ Co-operative Pub- 
ishing Company. 

No encomiums are necessary to a sufticient recom- 
mendation of any of Dr. Wharton’s books, much less 
this, which is one of his greatest. What we are now 
concerned in is the merit of Mr. Parmele’s revision. 

In determining the value of Mr. Parmele’s work 
we must take into consideration that since the 
publication of the first edition of this book, the lite a- 
ture and cases on the topic has more than trebled, thus 
necessitating on the part of Mr. Parmele an amount of 
research more onerous than that which confronted 
Dr. Wharton when he first wrote the book. Angther 
duty confronting Mr. Parmele was that of testing by 
the later decisions opinions announced by Dr. Whar- 
ton on a prior reasoning, since many of the rules which 
Dr. Wharton, in the absence of actual authorities, was 
compelled to deduce from principles already recog- 
nized, are now declared or established by the decided 
cases. In addition to this, some of the new cases an- 
nounce rules which Dr. Wharton never thought of and 
concerning which, therefore, he did not even volunteer 
an opinion. It is in the handling of this feature of his 
work of revision that Mr. Parmele must be most close- 
ly criticised. We do not regret to say, however, that 
Mr. Parmele’s work has withstood our closest exam- 
ination. It is probably true that a microscopic exam- 
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ination, which some law reviewers indulge in when 
considering a new work, might disclose some slight 
mistakes in grammar or orthography, but, failing to 
apprehend the value of such criticism, we have re- 
frained from it. We observe with pleasure that Mr. 
Parmele has retained in its purity and simplicity the 
original text of Dr. Wharton, not that Mr. Parmele is 
equally accurate in his expressions but because the 
profession has become accustomed to the statements 
of the fundamental principles as given by Dr. Whar- 
ton, and because the latter’s style is of that perculiar 
perspicuity and directness which so few authors 
possess and which is so necessary in defining funda- 
mental principles. The new sections written by Mr, 
Parmele discuss phases of the law, either only slightly 
referred to or wholly omitted in the former edition, 
and are written in a style which is accurate, clear and 
has its own peculiar attractiveness. We refer es- 
pecially to Section 1a, ‘‘Comity of Sovereignty as Dis- 
tinguished from Comity of Court;’’ Sec. 210, * Distine- 
tion Between Residence and Domicile;’” See. 80a, 
‘Limitation of the Taxing Power as Affected by Situs 
of Property ;’’ Sec. 80/, ‘Principles Governing Exae- 
tion of Succession Taxes;”’ Sec. 105a, ‘‘Determination 
of Capacity of Corporation ;”Séc.105b,“*Enforcement of 
Liability of Stockholder or Officer Outside of the State 
of Incorporation.” Most important of all, however, to 
our mind, are the discussions of Mr. Parmele in Secs. 
118a, 118b and 118c, which show the effect of Married 
Women’s Acts when construed in connection with 
laws of other states. Thus, Sec. 118a discusses the 
question of “Choice Between Lex Domicilii and Lex 
Loci Contractus as Test of Married Woman’s Capacity 
to Make Personal Contracts.” See. 118) throws light 
on the interesting question of the ‘‘Remedy for En- 
forcement of Married Woman’s Contract, Governed 
by Lex Fori.”? See. 118¢ closes the discussion with a 
consideration of the question as to the ‘‘Choice Be- 
tween the Lex Loci Contractus and the Lex Situs as 
a Test of a Married Woman’s Capacity to Contract with 
Reference to Property.’ 

Another point of superior excellence is the prepara- 
tion of the notesin which the cases are not strung along 
in an apparently fermidable array, but are stated sep- 
arately and carefully differentiated as to the facts of 
each case. This however is in line with Mr. Parmele’s 
intention as announced in his preface, ‘‘to refrain 
from forcing decisions beyond their natural import 
into a preconceived theory.”’ On this point Mr. Par- 
mele discusses a principle which he himself has care- 
fully regarded and which can be urgently recom- 
mended to authors of legal text books. Mr. Parmele 
says: ‘*Much of the confusion among the cases upon 
the subject of conflict of laws arises from the fact that 
principles which are always theoretically, and as ap- 
plied to some facts practically, antagonistic will, when 
applied to other facts, produce exactly the same re- 
sult. In such cases the courts are not always careful 
to refer the decision to the correct principle, and in 
consequence sometimes establish an incorrect prece- 
dent for later cases. * * * Moreover, the courts, 
by treating a contract or transaction as a whole, with- 
out distinguishing between its constituent elements, 
frequently state as a general principle, applicable to 
the contract or transcation, as a whole, arule which 
should properly be limited to a particular element of, 
or a specific question concerning the contract or trans- 
action. Speaking generally, the true principle by which 
the governing law of a particular question is to be de- 
termined must be ascertained by a comparison and 
study of the decisions with reference to the actua 





facts involved in the case, and not by accepting broad 
statements in the opinions as to general principles.” 
We have made this long quotation from Mr. Parmele’s 
preface to emphasize what we regard as the most 
valuable feature of Mr. Parmele’s work, the differen- 
tiation of the cases in accordance with the facts in- 
yolved in each particular case. Altogether we regard 
this work as thus revised by Mr. Parmele to be among 
the greatest authorities on the subject of private in- 
ternational law. 

Printed in two volumes of 1830 pages of text and 
published by the Lawyers Co-Operative Publishing 
Company, Rochester, N. Y. 


HUMOR OF THE LAW. 

A negro woman was a witness in an assault and 
battery case, in which it appeared that the combat 
had been general. The attorney forthe defense began 
his cross-examination by asking: ‘Well, auntie, 


were you struck in the fracas?”’ ‘*Naw, suh,’’ she re- 
plied, ‘“‘just above the fracas! ”’ 


Very amusing things occur ina court of justice. 
The other day at Wilkesboro before Judge Boyd, an 
old negro man wascharged with running a blockade 
still. The evidence showed that it was only a short 
distance from his house, with paths leading to it from 
several directions. When seized the man who had 
been operating it was absent. The officers made an 
investigation and concluded to charge the old negro 
with it, especially as a calf, found tied toa persimmon 
tree near the old fellow’s house, was found eating 
still slop. After the evidence was all in, district at- 
torney Holton said he could not convict the old chap, 
so he did not ask for a verdict. At thisjuncture Judge 
Boyd turned to the defendant, who was still on the 
stand, and said he would like to ask him who <aat calf 
belonged to. ‘*Who dat calf ’long to? Nobody, doan 
know whar dat calf cum frum or whar he ama 
gwine.” It was evident the animal belonged to the 
old negro, but the government could not prove it. 


WEEKLY DIGEST. 


Weekiy Digest of ALL the Current Opinions of 
ALL ithe State and Territorial Courts of Last 
Liesort, and of all the Federal Courts, 
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1. ADVERSE POSSESSION—Suit to Quiet Title.—On the 
question of adverse possession held that it was imma- 
terial whether one was in possession as lessee or as 
agent or subtenant of the lessee.—Brady v. Carteret 
Realty Co., N. J., 59 Atl. Rep. 639. 

2. ALIENS—Chinese Deportation.—The judgment of a 
district court, affirming an order of a commissioner for 
the deportation of a Chinese person, against his claim of 
citizenship, held not reversible for error.—Chew Hing 
v. United States, U.S.C. C. of App , Ninth Circuit, 133 
Fed. Rep. 227. 

3, ANIMALS—Bailment.—Where, in a contract to care 
for and feed certain cattle for three years, defendant 
agreed to make just remuneration for loss by negligence, 
he is liable for the value of cattle so lost.—Mattern v. 
McCarty, Neb., 102 N. W. Rep. 468. 

4. APPEAL AND ERROR — Compliance With Order. — 
Where party is required to do a series of ;\disconnected 
acts, the performance of a portion of themis not such a 
eompliance with the order as will preclude a proceeding 
in error to reverse it.—Newman y. Lake, Kan., 79 Pac. 
Rep. 675. 

5. APPEAL AND ERROR—Conflicting Evidence.—Where 
the weight and size of hogs was in controversy, and evi- 
dence varied, and the verdict conformed to the estimate 
of neither witness, it was based on conflicting evidence. 
—Young v. Irwin, Kan., 79 Pac. Rep. 678. 

6. APPEAL AND ERROR—Construction of Verdict and 
Judgment.—A judgment in an action for an office and 
fees collected by defendant held to have disposed of 
the claim for fees, so as to render the judgment appeal- 
able.—Jeter v. Gouhenour, Tex., 848. W. Rep. 1091. 

7. APPEAL AND ERROR—Dismissal—Appeal.—Where 
an abstract on appeal fails to show service of a notice 
of appeal by or upon either party, the appeal will be 
dismissed.—Jn re Long’s Estate, Iowa, 102 N. W. Rep. 
501. 

8. APPEAL AND ERROR—Dissolution.—A decree in a 
suit to wind up the affairs of a joint-stock association, 
pretermitting uny decision concerning the rights of the 
parties in the distribution of assets, held not final.— 
Randolph vy. Nichol, Ark.,84 8. W. Rep. 1037. 

9. APPEAL AND ERROR—Finality of Decree.—A decree 
that plaintiff is entitled to redeem on payment of the 
amount due, and for an accounting before the register, 
held to be appealable as a final decree —-Gentry v. Law- 
ley, Ala., 37 So. Rep. 829. 

10. APPBAL AND ERROR— Foreign Corporation.—On 
appeal the court cannot consider facts not shown by the 
statutory findings of the court, who tried the case with- 
out a jury.—Louisville Property Co. v. City of Nashville, 
Tenn., $4 S. W. Rep. 810. 

11, APPEAL AND HRROR—Instructions,—Where an ob- 
jection to an instruction was general, defendant leld not 
entitled to object on an appeal to a formal inaccuracy 
therein.—St. Louis Southwestern Ry. Co. v. Bowen, Ark., 
84S. W. Rep. 785 

12, APPEAL AND EKROR—Law of the Case.—Where the 
supreme court has declared that a judgment of the dis- 
trict court is valid, such holding will be treated as the 
law of the case in subsequent proceedings involving the 
same question. — Parrotte v. Dryden, Neb., 102 N. W. 
Rep. 610. 

13. APPEAL AND ERROR—Preliminary Injunction.—An 
order granting a preliminary injunction, which merely 
keeps the property in litigation in statu quo, will 
not be disturbed on appeal, unless it clearly appears 
that there has been an abuse of Giseretion.—Shea v. 
Nilima,U. 8. C. C. of App. Ninth Circuit, 133 Fed. Rep. 209. 

14. APPEAL AND ERROR—Withdrawal of Pleadings.— 
Unless it clearly appears that the discretion of the court 
has been abused in allowing the withdrawal of plead- 





ings, the action will not be reviewed.—O’Connell v. E. 
Cc. King & Son, R. 1., 59 Ati. Rep. 926. 

15. ARBITRATION AND AWARD — Action on Award.— 
Agreement with individual defendants to arbitrate suit 
against them and twocorporations considered, and held, 
that the award was not objectionable because of finding 
fixing their liability jointly and failure to make find- 
ing as to the corporations.—Brock v. Lawton, Pa., 59 Atl. 
Rep. 997. 

16. ASSIGNMENTS—Fund Not in Existence.—A debtor’s 
order to a prospective buyer to pay the proceeds of the 
sale to a creditor held to give the latter no legal title to, 
or equitable lien on, the proceeds.—O’Niel v. Helmke 
Wis., 102 N. W. Rep. 573. 

17. ASSIGNMENT FOR BENBFIT OF CREDITORS—Negli- 
gence of Sheriff.—Where an assignment for benefit of 
creditors to a sheriff is void for his failure to file the 
assignment, a general creditor, losing his rights under 
the assignment, can recover from the sheriff the share 
which he would have »een entitled to, had the assign- 
ment not proved invalid. — Huddleson vy. Polk, Neb., 
102 N. W. Rep. 464. 

18. BAILMENT— Degree of Diligence.— W here a bailment 
is reciprocally beneficial, the law requires ordinary dili- 
gence on the part of the bailee,—Mattern v. McCarty, 
Neb., 102 N. W. Rep. 468. 

19. BANKRUPTCY—Attachment of Exempt Property.— 
W bere a creditor of a bankrupt holds a written waiver 
of exemptions, which is permitted by the law of the 
state, the court of bankruptcy should not, on application 
of the bankrupt, enjoin him from prosecuting an attach- 
ment suit in a state court against property claimed by 
the bankrupt as exempt,in any event not longer tnan 
until the property shall have been set aside as exempt 
by the trustee.—B. F. Roden Grocery Co. v. Bacon, U. 8. 
C. C. of App., Fifth Circuit, 138 Fed. Rep. 515. 

20. BANKRUPTCY—Dismissal of Petition.—A_ petition in 
voluntary bankruptcy which schedules no debt which 
would be barred by a discharge, may be dismissed in the 
discretion of the court.—Jn re Colaluca, U.S. D.C., D. 
Masss, 133 Fed. Rep. 255. 

21. BANKRUPTCY—Subrogation.—The fact that money 
was borrowed by a bankrupt forthe stated purpose 
paying labor claims does not entitle the lender to be 
subrogated to the priority to which such claims would 
have been entitled in bankruptcy, where there was no 
agreement to that effect, or that the money should be so 
used.—In re General Automobile & Mfg. Co.,U. 8. C.C 
of App., Sixth Circuit, 133 Fed. Rep. 525. 


22. BILLs AND NoTEs—Effect of Kxtension of Payment: 
—When on the maturity of a note the time of payment 
is extended by written independent agreement, the ex- 
tension does not continue the negotiable character of 
the note as unmatured paper.—Swan vy. Craig, Neb., 102 
N. W. Rep. 471. 

23. BILLS AND NOTES—Liability of Indorser.—It is im- 
material whether an indorser actually signed the note 
before or after it came to the possession of the payee, if 
it was a part of the agreement that the note should be so 
indorsed to be acceptable.—Downey Vv. O’Keefe, R. I., 59 
Atl. Rep. 929. ; 

24. BUILDING AND LOAN A8sSO0CIATIONS—Insolvency.— 
Borrowing member of a building association formed by 
consolidation held not entitled, on its insolvency, to have 
amounts paid as dues to one of the constituent associa- 
tions credited on his loan.—Kentucky Citizens’ Building 
& Loan Assn’s. Assignee v. Daugherty, Ky., 84 S. W. Rep. 
1178. 

25. BUILDING AND LOAN ASSOCIATIONS— Liability of 
Borrowing Stockholder. — Borrowing stockholder of 
building and loan association held not relieved from lia- 
bility for further payments by erroneous cancellation of 
his stock and satisfaction of his mortgage.—Pine Bluff 
Building & Loan Assn. v. Thalhein, Ark, 848. W. Rep 
1032. 

26. CARRIERS—Abusive Language.—The law implies a 
contract on the part of the carrier to protect the passen- 
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ger from the insults of the carrier’s servants.—lIllinois 
Cent. R. Co. v. Winslow, Ky., 8348. W. Rep. 1175. 

27. CARRIERS—Contract Exempting Carriers from Lia- 
bility for Negligence.—A railroad cannot, by contract 
with a shipper, relieve itself of liability for negligence in 
supplying unsuitable cars.—Nevius v. Chicago, St. P. & 
M. Ry. Co., Wis., 102 N. W. Rep. 489. 

28. CARRIERS— Damages.—A passenger may recover for 
damages sustained by having taken the wrong car, in 
pursuance of the direction of the carrier’s employees.— 
Robertson v. Louisville & N. R. Co., Ala., 37 So. Rep. 831. 

29. CARRIERS—Delay in Shipment.—In an action for 
damages caused by delay in the shipment of cattle, con- 
necting carriers cannot be held liable for damages re- 
sulting from the fact that the shipment was improperly 
routed.—Houston & T. C. R. Co. v. Buchanan, Tex., 84 S. 
W. Rep. 1073. 

30. CARRIERS—Duty to Carry Passenger Safely.—A pas- 
senger has a right to be safely carried to her destination, 
and the railroad company must use the highest degree 
of care in carrying the passenger and seeing that she is 
safely delivered at her destination.—Olson v. Chicago, 
M. & St. P. Ry. Co., Minn., 102 N. W. Rep. 449. 

31. CARRIERS—Negligence.—The fact that a connecting 
carrier accepted cattle cars improperly bedded held not 
to relieve the initial carrier from liability for negligence 
jn failing to properly bed the cars.—Texas Cent. R. Co. v. 
O'Loughlin, Tex., 84S. W. Rep. 1104. 

32. CHATTEL MORTGAGES—Identification of Property.— 
Where the description in a chattel mortgage is suf- 
ficiently definite to justify admission in evidence in re- 
plevin by the mortgagee, extrinsic evidence is admissible 
to identify the property.—Colean Implement Uo. v. 
Strong, Iowa, 102 N. W. Rep. 506. 

33. CONSTITUTIONAL LAW—Amending Statute of Lim- 
itations. — The legislature held entitled to amend 
a statute of limitations without impairing con- 
tracts, if a reasonable time is «iven forthe commence- 
ment of an action before the |) r takes effect.— Wooster 
v. Bateman, Iowa, 102 N. W. Rv p. 521. 

34. CONSTITUTIONAL LAW—Due Process of Law.—No- 
tice of a special tax by publication in newspapers and 
by posting, instead of actual service of notice, held not to 
render the tax invalid asa taking of property without 
due process of law.—Hoertz v. Jefferson Southern Pond 
Draining Co., Ky., 84 5. W. Rep. 1141. 

35. CONSTITUTIONAL LAW—Indictment.—Conviction of 
a crime charged by an information as authorized by Act 
Feb. 17, 1899, held not in violation of Const. U.S. Amend. 
14.—State v. Guglielmo, Oreg., 79 Pac. Rep. 577. 

36. CONTEMPT — Evidence.—A court may not punish 
summarily as for a criminal contempt, unless the judge 
is, while in the exercise of his office, an actual witness of 
the alleged contempt.—Gordon vy. State, Neb., 102 N.-W. 
Rep. 458. 

37. CONTEMPT—Ex Parte 'Affidavits.—The use ef ex 
parte affidavits in procuring an order to show cause why 
respondents should not be adjudged guilty of contempt 
of court held proper.—Seastream v. New Jersey Exhibi- 
tion Co., N. J., 59 Atl. Rep. 914. 

38. CONTRACTS—Compounding Crime.—A Jeed by pa- 
rents in payment of a debt due the grantee from their 
son, on the grantee’s promise not to prosecute the son 
criminally, besides being a compounding of crime, 
under Pen. Code, art. 291, is void as contrary to public 
policy.—Medearis v. Granberry, Tex., 84S. W. Rep. 1070. 


39. CONTRACTS—Division of Business.—A contract by 
a real estate agent to turn over his list of properties for 
sale to defendants held not objectionable on the ground 
that plaintiff could not transfer his authority.—Roush v. 
Gesman Bros. & Grant, Lowa, 102 N. W. Rep. 495. 

40. CONTRACTS—Employment of Brokers.—In an ae- 
tion by real estate brokers to recover commissions for 
finding tenants for defendant’s building, the question 
whether or not defendant everemployed plaintiffs held 
one for the jury.—Cohn v. James McCreery Realty Corp., 
92 N. Y. Supp. 143. 





41. CONTRACTS — Recission for Kraud.—In order to 
rescind a contract for fraud, either a knowingly false 
representation with intent to deceive or a false repre- 
sentation of knowledge must be proved.—L. D. Garrett 
Co. v. Appleton,92 N. Y. Supp. 136. 

42, CORPORATIONS — Bonds. — A corporation, having 
power to purchase its own stock and to pay therefor 
with its bonds, held estopped to deny the validity of 
bonds so issued as against innocent purchasers for 
value.—Hoskins vy. Seaside Ice Mfg. & Cold Storage Co., 
N. J., 59 Atl. Rep. 645. 

43. CORPORATIONS—Compliance with Laws of Foreign 
State.—A corporation is a creature of statute, possessing 
special statutory powers, and dependent on the statute 
of its creation for its existence, which does not extend 
beyond the limits of the creating Jurisdiction.—A. Booth 
& Co. v. Weigand, Utah, 79 Pac. Rep. 570. 

44. CORPORATIONS — Employment of Servant. —A 
manager of a corporation cannot engage employees for 
a long future period without express authority.—Reupke 
v. D. H. Stuhr & Son Grain Co , Iowa, 102 N. W. Rep. 509. 


45. CORPORATIONS—Estoppei to Dispute Authority.—A 
corporation, after accepting}land purchased by an officer, 
cannot dispute the officer’s authority to agree to pay a 
price additional to that recited in the deed.—Windsor 
v. St. Paul, M. & M. Ry. Co., Wash., 79 Pac. Rep 613. 


46. CORPORATIONS — False Representation. — Stock- 
holder of corporation held not resposible for repre- 
sentations made by general mianager as tocorporation’s 
financial condition to one who purchased his stock.—L. 
D. Garrett Co. v. Appleton,92 N. Y. Supp. 136. 

47. CORPORATIONS—Foreign Curporations.—Where a 
personal decree is sought against a foreign corporation, 
itis entitled to presentthe question of jurisdiction by 
plea.—Groel v. United Electric Co. of New Jersey, N. J., 
59 Atl. Rep. 640. 

48. COUNTIES—Fiscal A ffairs.—Fiscal affairs of a county, 
with the right to make contracts and appropriate 
moneys, ure under the control of the fiscal court.— 
Scoville v. Buugh, Ky., 84S. W. Rep. 1146. 

49. CUSTOMS AND USAGES—Necessity of Knowledge.—A 
custom or meaning locally attached to the words “cash 
sale’’ does not bind one residing in a different locality, 
who has no knowledge of such custom or meaning.— 
Rake v. Townsend, Iowa, 102 N. W. Rep. 499. 

50. CUSTOMS AND USAGES—Validity of Contract.—Parol 
evidence as to a custom in construing contracts which is 
inconsistent with the terms of the contract in suit is 
inadmissible.—Wiggin v. Federal Stock & Grain Co., 
Conn., 59 Atl. Rep. 607. 

51. CRIMINAL EVIDENCE—DIserction of Trial Court.— 
Permitting a witness, whose name has not been indorsed 
on the information prior to trial, to testify, is largely 
within the discretion of the trial court.—State v. Sexton, 
Wash., 79 Pac. Rep. 634. 

52. DaMaGES—Breach ef Contract.—In an action for 
breach of a contract, in which punitive damages are not 
recoverable, evidence that after the action defendant 
caused plaintiffto be arrested heid !mproper.—Jenkins 
v. Kirtley, Kan., 79 Pac. Rep. 671. 

53. DAMAGES—Death.—In an action for death, an in- 
straction authorizing the jury to consider deceased’s 
probable future accumulations and his expectancy held 
error, in the absence of any evidence on such questions. 
—Alabama & V. Ry. Co. v. Overstreet, Miss., 37 80. Rep. 
819. 

54. DREDS—Burden of Showing Good Faith.—The pur 
chaser of land from a member of the grantee’s family 
when she had just attained her majority, even without 
evidence of fraud, has the burden of showing the 
transaction to have been fair and free from deceit.— 
Jordan v. Cathcart, Iowa, 102 N. W. Rep. 510. 


55. DEEDS—Duress.—A deed made by parents because 
of threats of the grantee to prosecute their son crimi- 
nally may be avoided on the ground of duress.—Medearis 
v. Granberry, 1 ex., 84S. W. Rep. 1070. 
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56. DEED8—Failure to Record.—A grantee of real es- 
tate, who neglects for 12 years to record his deed, held 
not estopped to assert his ownership as against credi- 
tors of grantor, where the credits were not extended on 
the ground of his ownership.—Hagerty v. Goodlad, 
Kan., 79 Pac. Rep. 664. 

57. EstopPpgEL—Cancellation of Deed.—A grantor held 
not estopped to seek rescission of a deed by a state- 
ment made to a subsequent purchaser who had knowl- 
edge of and participated in the fraud inducing the con- 
veyance.—Jordan Vv. Cathcart, lowa, 102 N. W. Rep. 510. 

58. ESTOPPEL—Failure to Speak Out.—Defendant held 
liable to plaintiff for having held silent when it knew 
that plaintiff was relying on forged warehouse receipts 
ostensibly issued by it.—Commercial Nat. Bank v. Nacog- 
doches Compress & Warehouse Co., U.S. C.C. of App., 
Fifth Circuit, 133 Fed. Rep. 501. 

59. ESTOPPEL—Lecst Will.—Where a subsequent will is 
lost or connot be produced, it is competent to prove by 
parol that it revoked the former will.—Williams v. Miles, 
Neb., 102 N. W. Rep. 482. 

60. ESTOPPEL—Right of Way.—A landowner, by a 
written agreement therefor and allowing a street rail- 
road company to construct and operate a road over his 
land for several! years, held to*be estopped to question 
the right to continue such use.—Robertson Mortgage 
Co. v, Seattle R. & 8S. Ry. Co.. Wash., 79 Pac. Rep. 610. 

61. EviDENCE—Collateral Facts.—The statemeut of 
one party to a controversy as to the main issue may be 
corroborated by evidence of collateral facts.—Farmers’ 
State Bank v. Yenney, Neb., 102 N. W. Rep. 617. 

62. EVIDENCE—Oral Agreements.—Breach by lessor of 
oral agreement, made contemporaneously with or prior 
to the written lease, held not to defeat an action for 
rent.—Morningstar v. Querens, Ala., 37 So. Rep. 825. 

63. EVIDENCE—Partnership Contract.—Where a part- 
nership contract is ambiguous as to who was to furnish 
teams for the business, evidence as to the situation of 
the parties is admissible to ascertain the intent of the 
parties.—Jenkins v. Kirtley, Kan., 79 Pac. Rep. 671. 

63. EVIDENCE—Temperature.—General impressions as 
to temperature may be shown by impressions of wit- 
nesses, but reliable testimony should be expressed in 
thermometric degrees.—Peterson v. Chicago, M. & St. 
P. Ry. Co.,S. Dak., 102 N. W. Rep. 595. 

65. EXECUTORS AND ADMINISTRATORS—Costs.—W here 
an executor advances money for costs and attorney’s 
fees for his own benefit, or that of those whose claims 
are adverse to the estate, he cannot recover.—McDowell 
vy. First Nat. Bank, Neb., 102 N. W. Rep. 615. 

66. EXECUTORS AND ADMINISTRATORS—Sale of Land. 
—The confirmation by the probate court of a sale of 
land of a decedent merely for the expenses of admin- 
istration does not cure jurisdictional defects.—Collins v. 
Paepcke-Leicht Lumber Co., Ark., 84S. W. Rep. 1044. 

67. FERRIES—Negligence.— Where the passenger as- 
sumes control of his property during the passage, the 
ferryman is not liable as common carrier, but only for 
loss through his negligence.--Fricrson v. Frazier, Ala., 
37 So. Rep. 825. . ; 

68. FIRE INSURANCE—Knowledge of Agent.—Knowl- 
edge of an insurance agent, before taking the applica- 
tion, that the property is covered by other insurance, is 
binding on the company.—Johnson vy. Farmers’ Ins. Co., 
Iowa, 102 N. W. Rep. 502. 

69, FIXTURES—Hot Water Heating Apparatus.—As be- 
tween mortgagor and mortgagee, annexations by the 
owner, before the mortgage, of a hot-water heating ap- 
paratus, beld fixtures merged in the realty, which pass 
by the mortgage to the mortgagee.—Young v. Hatch, 
Me., 59 Atl. Rep. 950. 

70. FRAuD—Claims Against Estate of Deccased.—Per- 
sons who receive money from an administratoy in pay- 
ment of supposed claims can be held guilty of a tort only 
in case of an actual fraudulent intent to misappropriate 
moneys of the estate.—Miles vy. Pike Mining Co., Wis.. 
102 N. W. Rep. 555. 





71. FRAUDS, STATUTE OF—Agreement to Lease.— Where 
plaintiffs sought to enforce a contract to lease as a lease, 
they were bound to show p i » to es- 
tablish part performance under statute of frauds.—Brow- 
der v. Phinney, Wash., 79 Pac. Rep. 598. 


72, FRAUDS, STATUTE OF —Executed Contract.—A parol 
contract for the sale of land is taken out of the statute 
of frauds by the delivery of a warranty deed. -Tucker 
v. Dolan, Mo., 84S. W. Rep. 1126. 


73. FRAUDS, STATUTE OF—Partnership—Agreement for 
Locating Claims.—An agreement between two or more 
persons to explore the public domain and to locate a 
mining claim or claims for the joint benefit of the con- 
tracting parties is not within the statute of frauds, and 
need not be in writing; and if in pursuance of the agree- 
ment one of the parties locates the claim in his own 
name, he holds the legal title to the interests of the 
others in trust for them.—Shea v. Nilima, U. S. C. C. of 
App., Ninth Circuit, 133 Fed. Rep. 209. 

74. FRAUDULENT CONVEYANCES—Burden of Proof.— 
The burden of proving a purpose on the part ofa son, 
in accepting a conveyance from his mother, to assist his 
mother in defrauding her creditors, is on the creditor at- 
tacking the conveyance.—Smyth vy. Hall, Iowa, 102 N. W. 
Rep. 520. 

75. GUARDIAN AND WARD—Accounting.—Bills paid for 
medical services are sufficiently itemized in a guardian’s 
account, where the amount,the person to whom paid, 
the nature of the services rendered, and the dates of 
payment are given.—In re Hayden’s Estate, Cal., 79 Pace. 
Rep. 588, 

76. HIGHWAYS—Laying Out—County Records. — The 
records in the county clerk’s oflice of the proceedings of 
the county commissioners should show all the facts es- 
sential to the validity of proceeding to lay outa publie 
highway.—Heacock y. Sullivan, Kan., 79 Pac. Rep. 659. 

77. HIGHWAYS—Prescription.—A road or street whieh 
has been used by the public adversely for 20 years be- 
comes a public highway by prescription.—City of Seattle 
v. Smithers, Wash., 79 Pac. Rep. 615. 

78. HOMESTEAD—Allegations as to Occupancy.— The 
allegation in a bill to redeem that plaintiff was “living 
on said land with his family” is not sufficient as an al- 
legation that he was occupying the land as his home- 
stead.—Gentry v. Lawley, Ala., 37 So. Rep. 829. 

79. HUSBAND AND WIFE—Community Property.—The 
presumption that land conveyed to a husband during 
marriage was purchased with community funds may be 
rebutted by showing that usa matter of fact he bought 
the land and paid for it out of his separate funds.—York 
v. Hilger, Tex., 84 8. W. Rep. 1117. 

80. HUSBAND AND WIF&—Fraudulent Conveyances.—A 
subsequent creditcr cannot, under Code 1892, § 4228, at - 
tack a conveyance from husband to wife.—Donoghue v. 
Shull, Miss., 37 So. Rep. 817. 

81. INDICTMENT AND INFORMATION—Holding Prisoner 
Without Probable Cause.—A prosecuting attorney has no 
right to file an information where the depositions at the 
preliminary examination fail to disclose any probable 
cause for believing defendant guilty.—Eyx parte Knudt- 
son, Idaho, 79 Pac. Rep. 641. 

82. INJUNCTION—Restraining Collection of Note.—Per- 
sonal representatives of a deceased maker of a note held 
not necessary parties to a bill by two other purported 
makers to restrain collection on the ground that their 
signatures thereon were forgeries. — Ritterhoff v. Puget 
Sound Nat. Bank, Wash., 79 Pac. Rep. 601. 

83. INTOXICATING LIQUORS—Giving to Minors.—Where 
defendant allowed a minor to take whisky from him 
without objection, defendant was guilty of causing in- 
toxicating liquors to be given to a minor.—Parker v. 
State, Tex., 84S. W. Rep. 822. 

84. JUDGMENT—Failure to Make Defense.—Where de- 
fendant suffered a judgment, which he might have 
avoided by proving a discharge in bankruptcy, he can- 
not obtain relief in equity against the judgment.—White 
v. Powell, Tex., 848. W. Rep. 836. 
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85. JODGMENT—When E£xtinguished.—A jud gm ' 
extinguished when itis paid by one primarily liable for 
its satisfaction, and cannot be thereafter kept alive by 
assignment.—Ebel v. Stringer, Neb., 102 N. W. Rep, 466. 

86. JuRY—Examination of Jurors.—A juror who stated 
upon his voir dire that his friendship for defendant’s 
brother would influence him in reaching a conclusion in 
the case was properly excused on the state’s challenge: 
—State v. Faulkner, Mo., 848. W. Rep. 967. 

87. LANDLORD AND TENANT—Action for Rent.—In an 
action for rent, the defense of breach of agreement by 
the lessor cannot be shown under the general issue, but 
must be supported by a plea ot recoupment or set off.— 
Morningstar v. Querens, Ala., 37 So. Rep. 825. 

88. LANDLORD AND TENANT—Option to Purchase.--Un- 
der a lease giving the lessee, ‘“‘but no other person,” the 
option of purchasing the demised property, the right to 
purchase does not inure to an assignee.—Myers v. J. J. 
Stone & Son, Iowa, 102 N. W. Rep. 507. 

89. LARCENY—Excessive Sentence.—A sentence of five 
years in the penitentiary for stealing property of the 
value of $40 held excessive, and will be reduced to 2 1-2 
years.—Junod v. State, Neb., 102 N. W. Rep. 462. 

90. LIFE INSURANCE—Wrongful Cancellation.—W here 
a life insurance company wrongfully declares a policy 
forfeited, the beneficiary may, during the life of the in- 
sured, recover the value of the policy at the time it is 
declared forfeited.—Merrick vy Northwestern Nat. Life 
Ins. Co., Wis., 102 N. W. Rep. 593. 

91. MANDAMUS—Pleading.—A petition for mandamus 
to recover the payment of a warrant by the treasurer 
need not allege that county officers have done theirduty. 
—Neal Loan & Banking Co. y. Chastain, Ga.,49 S. E. Rep. 
618. 

92, MANDAMUS -- Sufliciency of Complaint. -- Where 
no aiternative writ of mandamus is issued, the verified 
petition or aflidavit and motion for the writ will be treat- 
ed as a complaint; but, where an alternative writ has 
been issued, it must be taken as in the nature of a com- 
plaint..-Welch v. State, Ind., 72 N. E. Kep. 1043. 

94. MARRIAGE—Annulment.—Where, before marriage, 
defendant falsely stated to complainant that he had never 
been married, but he had in fact been divorced,held that 
such false statement did not affect the marriage.—Boehs 
v. Hanger, N. J., 59 Atl. Rep. 904. 

94. MARR.AGE — Meretricious Relations. — Relations 
between persons, shown to be meretricious in their ori- 
gin, will be presumed to continue to be of that character 
until terminated.—Bell v. Clarke, 92 N.Y. Supp. 163. 

9. MASTER AND SERVANT—Death of Servant.—A serv- 
ant may assume that the master has provided a safe 
place, where the defect is so hidden that its discovery 
would require special inspection.—Flockiart v. Hocking 
Coal Co., Iowa, 102 N. W. Rep. 494. 

9. MASTER AND SERVANT—Fellow Servants.—The re- 
lation of fellow servant does not exist as to employees 
operating the cars, locomotives, or trains of a railroad 
and those not so engaged.—Galveston, H. & S. A. Ry. Co. 
v. McAdams, Tex., 84S. W. Rep. 1076. 

97. MASTEK AND SERVANT—Mines.—A miner held to 
have had to rely on signs at the entry of the mine show- 
ing the absence of dangerous gas.—Mt. Nebo Anthracite 
Coal Co. y. Williamson, Ark., 84S. W. Rep. 779. 

98. MASTER AND SERVANT--Negligence.—Where the 
employer is aware of the danger incident to the work, 
and directs the employee to perform it, the former takes 
the risk of injury to the latter, although the latter knows 
of the danger, unless probable injury therefrom is im- 
minent.—Llinois Gent. R. Co. v. Keebler, Ky., 848. W. 
Rep. 1167. ‘ 

99. MASTER AND SKRVANT—Negligence.—In an action 
by an employee to recover for personal injuries, held 
that the negligence of defendant and the contributory 
negligence of plaintiff were for the jury.—Hebert y. In- 
terstate Iron Co., Minn., 102 N. W. Rep. 441. 

100. MASTER AND SERVANT—Rallroads.—A _ railroad 
company held not liable for the death of a fireman, if 





caused by the negligence of his engineer, they being 
fellow-servants.—Shugart v. Atlanta, K. & N. Ry., U.S. 
C. C. of App., Fifth Circuit, 133 Fed. Rep. 505. 

101. MASTER AND SERVANT—Salary.—A promise to give 
plaintiff a “satisfactory” interest in defendants’ bus- 
iness by way of increase of salary held not enforceable. 
—Mackintosh v. Kimball, 92 N. Y. Supp. 132. 

102. MASTER AND SERVANT — Vice-Principal. — Vice- 
principal held not justified in giving servant false in- 
formation that an unexploded blast in a mine had been 
exploded prior to plaintiff's entry therein at the time 
he was injured.—Allen v. Bell, Mont., 79 Pac. Rep. 582. 

103. MECHANICS’ LIENS— Over- Payments.—Over- puy- 
ments on a building contract held to release the sure- 
ties on a contractor’s bond.—Tinsley v. Kemery, Mo., 84 
8S. W. Rep. 993. 

104. MINES AND MINERALS—Alien Locating Claim.— 
The fact that a mining claim is located by an alien does 
not render the location void, and it is voidable only at 
the instance of the government. A declaration of inten- 
tion to become a citizen, made by a locator or one inter- 
ested in aclaim before any adverse rights have been 
acquired, relates back ard validates the transaction.— 
Shea v. Nilima, U. 8. C. C. of App., Ninth Circuit, 134 
Fed. Rep. 209. 

105. MINES AND MINERALS—Oi!] Lease.—A covenant in 
an oil lease to pay rent, after a fixed date, for each piece 
of land in which wells had not been drilled, held not 
affected by extensions of the time in which drilling 
might be commenced.—Rawlings v. Armel, Kan., 79 Pae. 
Rep. 683. 

106. MONOPOLIES--Agreement in Restraint of Trade.— 
A contract between two mercantile houses engaged in 
the same line of business, by which each requires an in- 
terest in the gross profits made by the other, is not on 
its face illegal as tending to create a monopoly, and void 
as against public policy.—Fechteler v. Palm Bros. & Co., 
U. 8. C. C. of App., Sixth Circuit, 133 Fed. Rep. 462. 

107. MORTGAGES— Application of Rent.—Rents collected 
by a mortgagee and applied to the payment of insur- 
ance, taxes, and repairs should not be credited on the 
mortgage indebtedness.—Wilmarth v. Johnson, Wis., 
102 N. W. Rep. 562. 

108. MORTGAGES — Conditional Sale.— Where one to 
whom a deed was given as security for advances made 
by him as compelled to enforce the sale of the property 
for the amount due him, he is entitled to the cost re- 
sulting therefrom.—Guenther v. Wisdom, Ky., 848. W. 
Rep. 771. 

109. MORTGAGES—Construction of Instrument.— A deed 
executed as security fora loan, the lender executing a 
written defeasance agreeing to reconvey upon payment 
of the debt, constituted a mortgage.—Wells v. Scanlan, 
Wis., 102 N. W. Rep. 571. 

110. MORTGAGES—Duress in the Execution Of.—The 
right of the mortgagor to have a cancellation of the 
mortgage on the ground that it Was obtained by duress 
passed to the purchaser of the land.—Gray v. Freeman, 
Tex., 84S. W. Rep. 1105. 

111. MORTGAGES—Mortgagee in Possession.—A mort- 
gagee who in good faith purchases at a void foreclosure 
sale and goes into possession held a mortgagee in posses- 
sion.—Investment Securities Co. v. Adams, Wash., 79 
Pac. Rep. 625. 

112. MUNICIPAL CORPORATIONS — Failure to Prohibit 
Bicycles on Sidewalk,—A city held not liable to one run 
into by a bicycle on a sidewalk, because of its failure to 
prohibit bicycle riding on sidewalks.—Rogers v. City of 
Binghamton, 92 N. Y. Supp. 179. 

113. MUNICIPAL CORPORATIONS—Ice on Sidewalk—Own- 
ers of property out of possession held not habie for sud- 
den accumulation of ice on sidewalk.—City of New Cas- 
tle v. Kurtz, Pa., 59 Atl. Rep. 989. 

114. MUNICIPAL CORPORATIONS—Public Improvements. 
—That land was assessed for the paving of a street to- 
gether with land belonging to another, if it rendered the 
tax certificate void, did not bring it within Rev. St. 
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1§98, sec. 1189, as to limitations.—Hamar v. Leihy, Wis., 
102 N. W. Rep. 568. 

115. MUNICIPAL CORPORATIONS—Resisting Void Assess- 
ments for Improvements.—Where proceedings of a city 
council authorizing an improvement are wholly void the 
collection of the assessment certificates may be enjoined 
by an assessed property owner.—Diver vy. Keokuk Say. 
Bank, Iowa, 102 N. W. Rep. 542. 

116. MUNICIPAL CORPORATIONS— + pecial Tax Bill.—The 
making of a special tax bill against the estate of the 
holder of the record title, instead of to the owner, held 
an irregularity only, subject to amendment.—City of St. 
Joseph v. Forsee, Mo., 84S. W. Rep. 1138. 

117. MUNICIPAL CORPORATIONS — Validity of Assess- 
ment.—Property Owners held estopped from question- 
ing validity of assessment for street 1mprovement, ex- 
cept as to jurisdictional matters.—City of Aberdeen y. 
Lucas, Wash., 79 Pac. Rep. 632. 

118. NEGLIGENCE—Absence of Contract Relations — 
The fact that there were no contract relations between 
defendant and decedent does not prevent a recovery 
for his death through the negligence of defendant.— 
Young v. Waters-Pierce Oil Co., Mo., 848. W. Rep. 929. 

119. NEGLIGENCE—Patriotic Motive, Erection of Ban- 
ner Pole.—A patriotic motive is no excuse tor negligence, 
endangering the public safety.—Durfield v. City of New 
York, 92 N. Y. Supp. 204. 

120. NEGLIG .NCE—Railroads.—Where a petition con- 
tained general averments of negligence as “hereinafter 
more specifically mentioned,” only such issues are pre- 
sented as are found in the specific allegations.—Chicago, 
R. 1. & P. Ry. Co. v. Wheeler, Kan., 79 Pac. Rep. 673. 

121. NEGLIGENCE—What Constitutes.—The test of neg- 
ligence is what a person of ordinary prudence would or 
would not do under the same or similar circumstances. 
—Houston & T. C. R. Co. v. Buchanan, Tex., 84 8. W. Rep. 
1073. 

122, PARTNERSHIP—Evidence to Establish.—In deter- 
mining whether the relation between the parties to an 
oral agreement constitutes a partnership, their intention, 
as disclosed by the nature and effect of the whole agree- 
ment and acts done thereunder, must govern.—Shea v. 
Nilima, U. 8. C. C. of App., Ninth Circuit, 133 Fed. Rep 
209. 

123 PARTY WALLS—Agreement Construed.—A party 
wall agreement construed, and held that the privileges 
and liabilities imposed by the contract passed to all per- 
sons obtaining title to either of the lots on which the wall 
stood.—Loyal Mystic Legion y. Jones, Neb., 102 N. W. 
Rep. 621. 

124. PARTY WALLS—Covenant Running with the Land. 
—Covenant for use of party wall, running with the Jand, 
cannot be declared void, as against grantee of original 
adjoining owner because of failure of consideration.— 
Knappenberger v. Fairchild, Pa., 59 Atl. Rep. 986. 

125. PARTY WALLS—Rights of Owners.—A contract for 
the construction of a party wall held to provide fora five 
story wall, and to preclude one of the parties from there- 
after raising 1t over the protest of the other.—Henne y. 
Lankershim, Cal., 79 Pac. Rep. 591. 

126. PAYMENT—Deposit of Check.—In an action to re- 
cover realty leased, held, that the placing of the lessee’s 
check in the designated bank at which the rent is to be 
paid was not a compliance with a condition requiring a 
deposit of money.—Chapple v. Kansas Vitrified Brick 
Co., Kan., 79 Pac. Rep. 666. 

127. PHYSICIANS AND SURGEONS—Dental Office. — Act 
March 18, 1891 (Laws 1901, p. 314, c. 152), in so far as it re- 
quires one managing a dental office to submit te an ex- 
amination and secure a license, held unconstitutional.— 
State v. Brown, Wash., 79 Pac. Rep. 635. 

128. PLEADING—Amendment During Trial.—If defend- 
ant does not ask for a continuance because of an amend- 
ment during the trial to make the complaint conform to 
the proof, he cannot aliege such amendment as error — 
Helbig v. Grays Harbor Electric Co., Wash., 79 Pac. 
Rep. 612. 





+ 
129, PLEADING—Parties.—Where names of parties are 
referred to in complaint as ‘‘other persons,” defendant 
held entitlea to have complaint made more definite and 
certain.—Smith vy. Irvin, 92 N. Y. Supp. 170. 


130. PLEADING — Sabjecting Pledgee to Payment of 
Debt.—The pledgee of a note of a third person as collat- 
eral security held bound to take ordinary legal steps to 
realize thereon it anpaid at maturity.—Hamilton’s Ex’r. 
v. Hamilton, Ky , 84S. W. Rep. 1156. 


131. Post OFFICE—Offense Against Postal Laws.—An 
indictment charging the mailing of a letter giving infor- 
mation where and from whom an article or thing de- 
siged for the prevention of conception might be ob- 
tained, must state what the particular “article or thing” 
consisted of.—United States v. Pupke, U. 8. D.C., BE. D. 
Mo., 133 Fed. Rep. 248. 

132, PRINCIPAL AND AGENT—Authority of Agent.—One 
adopting a transaction made by an agent in excess of 
his authority held bound to adopt them all.—Shaefer v. 
Russell, Utah, 79 Pac. Rep. 559. 

133. PRINCIPAL AND SURETY—Contract of Indorser.— 
To enlarge the liability of an indorser from that implied 
by law from the position of his signature on a note to 
that of a co-surety requires an express contract.—Chap- 
man v. Pendleton, R. I., 59 Atl. Rep. 928, 


134, PUBLIC LANDS—Use of Timber for Domestic Pur- 
poses.—The use of timber from unsurveyed mining land 
in Arizona in roasting ore ata mine held authorized by 
Act of June 3, 1878, ch. 150, § 1, 20 Stat. 88 (U. S. Comp. 
St. 1901, p. 1528).—United States v. United Verde Coppers 
Co., U.S. S. C., 25 Sup. Ct. Rep. 222. 


185. RAILROADS— Killing Stock.—In an action for kill- 
ing stock, an averment that a passenger traih was run- 
ning at 60 miles an.hour is not per se an allegation of 
negligence.—Chicago, R. I. & P. Ry. Co. v. Wheeler, 
Kan., 79 Pac. Rep. 673. 

136, RAILROADS—Negligence.— Where a pedestrian was 
injured by colliding with a truck standing on a sidewalk, 
the doctrine of res ipsa loquitur held not applicable.— 
Tiborsky v. Chicago, M. &St. P. Ry. Co., Wis., 102 N. W. 
Rep. 549. 

137. RECEIVERS —Corporation.—A judgment for the 
sale of property of a corporation held to import that the 
corporation was a party to the judgment and bound 
thereby.—MeNill v. Thompson, Ky., $48. W. Rep. 1145. 


188. RECEIVERS—V oid Appointment.— Where the order 
appointing a receiver is void for want of jurisdiction, 
an order awarding counsel fees for the receiver is also 


, void.—Sullivan v. Gage, Cal., 79 Pac. Rep. 537. 


139. RECORDS—Torrens Act.—In proceedings under 
the Torrens act, the burden js on the party asserting a 
mechanics’ lien to prove that at the time of trial the lien 
was a valid one.-—Reed v. Siddall, Minn., 102 N. W. Rep. 
453. 

140. REFERENCE—Rulings by Referee.—A general objec- 
tion to refusai of a referee to adopt a set of conclusions 
of fact is not availing, if any ofthe conclusions were 
rightfully rejected.—Breitkreutz v. National Bank of 
Holton, Kan., 79 Pac. Rep. 686. 


141. RELEASE—Fraud.—Where fraud is alleged in pro- 
curing a release, the representations and inducements 
held out by the adverse party should be examined into, 
and all testimony as to the transaction should be admit- 
ted.—New Omaha Thompson-Houston Electric Light Co. 
v. Rombold, Neb., 102 N. W. Rep. 475. 


142, REMOVAL OF CAUSES—Damages.—In actions for 
unliquidated da.ages, the amount in cortroversy is'the 
amount which plaintiff in good faith demands —Chicago, 
R. 1. & P. Ry. Co. v. Stone & Bronnenberg, Kan., 79 Pac. 
Rep. 655. 

143. SALES—Breach of Warranty.—On a contract of 
warranty of sale of machinery, a retention of the ma- 
chinery without complaint for five days after its first 
use held not waiver of breach.—Kinnard Press Co. v. 
Stanley, Kan.,79 Pac. Rep. 661. 
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144. SaLES—Warranties.—Warranties in contracts fo 
sales must be either as to title, quality, or quantity of 
the things sold.—Mason v. R. M. Thornton & Co., Ark., 
84S. W. Rep. 1048. 

145. SaLES—Warranty of Merchantability.—A contract 
for the sale of oranges held only to contain an implied 
warranty of merchantableness of the fruit on the tree, 
and that the same should be handled and deliverd with 
proper care.—Bill v. Fuller, Cal., 79 Pac. Rep. 592. 

146. SHIPPING—Unsafe Gang Plank.—A steamer held 
liable in damages for the injury of a passenger by falling 
from a gang plank which was not reasonably safe, while 
passing from the vessel to a wharf.—Burrows v. Lowns- 
dale, U.S. C.C. of App., Ninth Circuit, 183 Fed. Rep. 250. 

147. SPECIFIC PERFORMANCE—Part Performance.—The 
joint possession of plaintiff and defendant is sufficient on 
which to base an action to enforce an oralcontract to 
convey an undivided interest in the land, onthe ground 
of part performance.—McKay v. Calderwood, Wash., 79 
Pac. Rep. 629. 

148. STATUTES — Repeal by Implication.—The court 
cannot say that one statute is repealed by another by 
implictaion, unless they are so repugnant that under no 
circumstances can both be given effect.—Newman v,_ 
Lake, Kan., 79 Pac. Rep. 675. 

149. SUNDAY—Open Places of Business.—The keeping 
open on Sunday of a place of business where liquors 
were kept for sale held an offense, within Pen. Code 1895 
art. 199, though the liquor was given to defendant’s 
customers and not sold.—Armstrong V. State, Tex., 84 S. 
W. Rep. $27. 


150. TAXATION — Assessment in Wrong District. — 
County should not reassess back taxes on property re- 
turned for taxation in good faith by the owner’s agents 
in a township other than that of owner’s residence, in 
the same county.—Snakenberg v. Stein, Iowa, 10? N. W. 
Rep. 533. 

151. TAXATION — Money Paid. — Limitations did not 
eommence to run against an action to recover money 
expended in paying defendant’s taxes at his request 
when the taxes were due, but where the payment was 
made.—Rhodes v. Negley, Ky., 84S. W. Rep. 1144. 

152. TAXATION—Suit to Redeem from a Tax Sale.—A 
suit to redeem from a tax sale alleged to be invallid, and 
to quiet plaintiff's title, held not a technical suit to quiet 
title, and therefore not objectionable because of plaint- 
iff's want of possession.—Dolan v. Jones, Wash., 79 Pac. 
Rep. 640. 

163. TIME—The Word “Until” Excludes the Given Day, 
—When time to do an act is given until a day named, the 
word “until” will be deemed exclusive, unless it is 
shown that the contrary was intended.—Carver v. Seevers 
& Bryan, Iowa, 102 N. W. Rep. 518. ’ 

154. TOwNsS—Apportionment of Indebtedness.—Obliga- 
tion of town for future hydrant rentals held not ‘“in- 
curred” at the time of division of the town into separate 
towns, within Rev. St. 1898, § 672, relative to apportioning 
debt of town on its division —Town of Vaughn v. 
Town of Montreal, Wis., 102 N. W. Rep. 561. 

155. TRESPASS—Joint Tort Feasors.—Joint trespassers 
are not entitled to separate trials as matter of law.— 
Meloon v. Read, N. H., 59 Atl. Rep. 946. 

156. TRIAL—Absence of Judge by Consent.—Absence 
of the judge from the courtroom during the trial, by con- 
sent of parties, held not reversible error.—Dehougne v. 
Western Union Tel. Co., Tex., 848. W. Rep. 1066. 

157. TRIAL—Maps and Plats.—A judgment will not be 
reversed because the findings refer to maps and plats on 
file for description of the property mvolved.—Murry v. 
Nixon, Idaho, 79 Pac. Rep. 648. 

158. TROVER—Landlord and Tenant.—Deposit of plaint- 
ifs goods in a warehouse by defendant, after plaintiffs 
had refused to accept a delivery thereof, held not tocon- 
stitute a conversion.—Browder v. Phinney, Wash., 79 
Pac. Rep. 598. 

159. TROVER AND CONVERSION—Instruction.—In joint 
action of trover against employer and his servant, re- 





fusal of charge that employer’s merely advising the ser- 
vant totake the property would not constitute conver- 
sion held proper.—Meloon vy. Read, N. H.,59 Ati. Rep. 
946. 


160. TRUsTSs — Fraud of Grantee.— Where a father 
fraudulently induces his children to convey land to him, 
aconstructive trust in their favor should be decreed.— 
Gregory v. Bowlsby, Iowa, 102 N. W. Rep. 517. 


161. TRUSTs—Resulting Trust.—A resulting trust arises 
when the price is paid by one person and the land is 
conveyed to another, the money belonging to the bene- 
ficiary.—Herlilfy v. Doney, Me., 59 Atl. Rep. 952. 


162, USsoRY—Commission Contract.—A cotton commis- 
sion contract construed, and held an agreement for the 
shipment and sale of cotton, and not a mere agreement 
for a usurious loan.—Allen- West Commission Co. v. Peo- 
ple’s Bank, Ark., 84S. W. Rep. 1041. e 

163. VENDOR AND PURCHASER—Inadaquacy.—A price 
of $450 for land worth $800 is not so shockingly dispro- 
portionate to its value as to call for the interposition of 
equity on the ground of fraud.—Storthz v. Arnold, Ark., 
848. W. Rep. 1036. 

164, VENUE—Fraudulent Conspiracy.—Where parties, 
jointly responsible for a fraudulent conspiracy, are 
joined as defendants, suit may be brought in the county 
where one of them resides, though the others reside in 
different counties.—Sawyer v. J. F. Wieser & Co., Tex., 84 
S. W. Rep. 1101. 

165. WATERS AND WATER COURSES—Dams.— Where de- 
fendant dammed a stream above plaintiff’s land to sluice 
logs, and threatened to continue the same, plaintiffs were 
entitled to an injunction.—Bryant vy. Frank H. Lamb 
Timber Co., Wash., 79 Pac. Rep. 622. 


166. WATERS AND WATER COURSES—Pipe Line.—Where 
no time was fixed for the occupation of a right of way for 
a pipe line, nonuser for any period short of the statute 
of limitations would not defeat the grantee’s right to use 
the same.—Everett Water Co. v. Powers, Wash., 79 Pac. 
Rep. 617. 

167. WILLS—Executor.—By collecting and paying in- 
terest on bonds to beneficiary of will, executor held not 
estopped to assert that beneficiary took vested interest 
jn the bonds.—Williams v. Boul, 92 N. Y. Supp. 177. 


168. WILLS—Lost Will.—Where a prior willis proposed 
by a beneficiary thereunder, it will not be presumed that 
the testator himself destroyed a later will, which cannot 
be found, with intent to revive the former one.—Wil- 
liams v. Miles, Neb., 102 N. W. Rep. 482. 

169. WITNESSES—Impeachment.—It is within the dis- 
cretion of a trial court to permit a defendent in a crim- 
inal case, when on the stand as a witness, to be asked on 
cross-examination if he has not been confined in a state 
prison.—Lang v. United States, U. 8. C. C. of App., 
Seventh Circuit, 133 Fed. Rep. 201. 

170. WITNESSES—Impeachment.—In an action against 
a carrier for damages resulting from act of flagman, the 
fact that plaintiff was a witness against the flagman in 
another case held competent to show the bias of the flag- 
man as a witness.—Robertson v. Louisville & N. R. Co., 
Ala., 37 So. Rep. 831. 

171. WITNESSES—Transactions With Decedents.—Code, 
§ 4604, held not to disqualify a wife of a party from tes- 
tifying to a transaction between such party and a person 
since deceased, in which the wife had no part.—Lucas v. 
W. W. McDonald & Son, Iowa, 102 N. W. Rep. 532. 


172. WORK AND LABOR—Express Contract.— Where, in 
assumpsit, an express contract as to the price to be paid 
for plaintiff’s services is shown, there can be no implied 
contract to pay what such services were reasonably 
worth.—O’Connell v. E. C. King & Son, R. 1., 59 Atl. Rep. 
926. 

173. WORK AND LABOR—Implied Contract.—In an ac- 
tion on an implied contract for services, a requested in- 
struction on the law of implied contract for services 
rendered without an express contract held improperly 
refused.—Grotjan vy. Rice, Wis., 102 N. W. Rep. 551. 





